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STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 18,

2009, in Fort Smith, Arkansas. A pre-hearing order was entered

in this case on June 16, 2009.  Prior to the commencement of

the hearing, certain corrections were made in regard to the

disputed temporary total disability benefits. These corrections

involve stipulation #5 and issue #1.  A copy of the pre-hearing

order with the appropriate amendment noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and

are hereby accepted:

1. On January 4, 2008,  the relationship of employee-self

insured employer-third party administrator existed

between the parties.
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2. The appropriate weekly compensation benefits are $422.00

for total disability and $317.00 for permanent partial

disability.

3. On January 4, 2008, the claimant sustained a compensable

injury to her right shoulder.

4. There is no dispute over medical services for the

claimant’s compensable injury.

5. There is no dispute at present, over temporary disability

benefits accruing through October 13, 2008.

6. The respondents have accepted liability for permanent

partial disability for a 9 percent permanent physical

impairment.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional temporary total

disability from October 14, 2008 through January 19,

2009.

2. The claimant’s entitlement to permanent partial

disability benefits for loss of  wage-earning capacity.

3. Appropriate attorney’s fees.

In regard to these issues, the claimant contends:

“a. The claimant contends that she is
entitled to temporary total disability
benefits from on or about October 27, 2008
until January 19, 2009.

b. The claimant contends that she is
entitled to permanent disability benefits
because she has undergone two surgeries as
a result of her admittedly compensable
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injury. The claimant contends that if her
treating physician has not assessed an
impairment rating by the time of the
hearing, the Administrative Law Judge
should determine the appropriate permanent
impairment treating based upon the review
of the medical records and the AMA Guides,
Fourth Edition.

c. The claimant contends that her attorney
is entitled to an appropriate attorney’s
fee.” 
  
 

In regard to these issues, respondents contend:

“The respondents contend that the claimant
cannot prove by a preponderance of the
credible evidence, that she is entitled to
additional temporary total disability
benefits beyond October 13, 2008.
Specifically, the respondents contend that
the claimant was cleared for light duty
effective October 14, 2008, which could
have been accommodated by respondent
employer; however, the respondents have a
reasonable basis to believe that the
claimant presented an altered return to
work form to respondent employer indicating
that she could not perform work of any kind
until November 6, 2008. These circumstances
resulted in the termination of the
claimant’s employment with respondent
employer on or about November 24, 2008.
The respondents further contend that no
other benefits have been controverted in
this matter, and acknowledge that
additional medical and permanent partial
disability benefits may yet be payable.  In
the alternative, the respondents contend
that the claimant effectively reached the
end of her healing period on December 22,
2008, and is not entitled to additional
temporary total disability benefits beyond
that date.

In addition to the contentions stated in
their initial pre-hearing filing, the
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respondents will also contend that the
claimant is not entitled to wage loss
disability beyond her percentage of
anatomic impairment. Specifically, the
respondents contend that but for her
termination for cause, the claimant could
have been returned to suitable employment.”

 DISCUSSION

I. ADDITIONAL TEMPORARY TOTAL DISABILITY

The first issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits

for the period beginning October 14, 2008 and continuing

through January 19, 2009.  The burden rests upon the claimant

to prove her entitlement to these benefits.

In order to meet this burden, the claimant must prove two

facts by the greater weight of the credible evidence.  First,

she must show that she has continued within her healing period

from the effects of her admittedly compensable shoulder injury.

Secondly, she must establish that she was also rendered totally

disabled from regular gainful employment as a result of this

compensable right shoulder injury. 

The issue of the duration of the healing period is a

medical question and must be resolved on the basis of the

medical evidence presented.  Ark. Code Ann. §11-9-102(12)

defines the healing period as the period required for the

actual healing of the physical damage caused by the compensable

injury.  The Courts have held that when this actual damage has
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totally resolved or stabilized, at a level where nothing

further in the way of time or medical treatment offers a

reasonable expectation of improvement, then the healing period

has ended. Once this underlying physical damage has stabilized,

the mere continuation of chronic symptoms and the necessity of

medical treatment to reduce or alleviate these symptoms is not

sufficient, in and of itself, to extend the healing period. 

In the present case, the medical evidence shows that the

claimant was under continuous active treatment for the physical

damage caused by her compensable right shoulder injury by Dr.

Steven O. Smith through December 22, 2008.  Dr. Smith is an

orthopaedic surgeon and has been the claimant’s primary

treating physician for her compensable injury.

During this course of treatment, Dr. Smith performed two

arthroscopic repairs on her right shoulder.  The first of these

occurred on March 24, 2008, and was in the form of

acromioclavicular resection and debridement of a partial

thickness rotator cuff tear. Due to a continuation of the

claimant’s shoulder difficulties, a second arthroscopic surgery

was performed on September 11, 2008.  This surgery consisted

of a second debridement of the  partial thickness rotator cuff

tear, followed by a surgical conversion of this partial

thickness tear to a full thickness tear, in order to allow
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surgical restructuring of the tendon.  A bursectomy was also

performed, at that time. 

The claimant was last seen by Dr. Smith on December 22,

2008. At that time, Dr. Smith noted that the claimant had

substantially improved and was experiencing just a little bit

of soreness in the shoulder joint. He indicated that the

claimant wanted to return to work in 3 to 4 weeks and that he

was giving her a written release to do so.  He also released

the claimant from further scheduled follow up and directed her

to return only on an as needed basis.  In the work release that

accompanied the December 22, 2008 notation, Dr. Smith stated

that the claimant was released to return to work, without any

restrictions on her employment activities, effective January

19, 2009. 

At the request of the claimant’s attorney, Dr. Smith

subsequently assessed a percentage of permanent physical

impairment for the claimant’s compensable right shoulder injury

and the surgical reconstruction it required.  This assessment

was set out in a report dated June 3, 2009, from Dr. Smith to

the claimant’s attorney. In this narrative report, Dr. Smith

again indicated that the claimant had reached maximum medical

improvement and assessed a 9 percent permanent physical

impairment to the body as a whole for her compensable right

shoulder injury and resulting surgery.
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After consideration of the medical evidence presented, it

is my opinion that this evidence establishes the claimant

continued within the healing period from the effects of her

compensable right shoulder injury through January 18, 2009. As

previously stated the medical evidence shows that the claimant

was under active medical treatment by Dr. Smith through at

least December 22, 2008. Although Dr. Smith released the

claimant from further active medical treatment on that date,

he also noted in his report that the claimant continued to

experience a mild degree of symptoms. In light of the fact that

he did not return the claimant to full duty work at that time,

he obviously was of the opinion that the claimant would further

improve and achieve even more complete healing with a little

more time. 

Although Dr. Smith did not actually rate the degree of the

claimant’s permanent physical impairment, until some months

later, this rating was clearly based upon his last evaluation

of the claimant which occurred on December 22, 2008. Clearly,

the claimant could have been as easily rated on that date and

it appears merely to be an oversight that no impairment was

assessed at that time.

The claimant must next prove that during the period of

October 14, 2008 through January 19, 2009, she was actually

rendered totally disabled from performing regular gainful
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employment by her compensable shoulder injury.  Intertwined

with this question is the corollary issue of whether, during

this period, the claimant unreasonably refused suitable

employment that had been offered her by the respondent, so as

to be barred from receiving temporary total disability benefits

by the provisions of Ark. Code Ann. §11-9-526.           The

record shows that on April 22, 2008, the claimant was released

to return to work at limited or light duty by Dr. Smith.  This

was approximately one month following her initial surgery for

her compensable right shoulder injury. The respondent complied

with this light duty release and  provided the claimant with

an employment position as a traffic flagger, which was within

the restrictions imposed by Dr. Smith. 

The claimant appears to have continued to work in this

light duty capacity until her second shoulder surgery on

September 11, 2008. At the time of this second surgery, the

claimant was apparently again restricted by Dr. Smith from

performing any type of regular employment.

On October 8, 2008, the claimant was seen in follow up by

Dr. Smith.  In his progress note for this visit, Dr. Smith

observed that the claimant was a month out from her surgery and

that her shoulder pain was “much improved”. On physical

examination, he noted that the claimant exhibited a “pretty

good” range of motion. He ended this progress note by stating:
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“I am going to plan to have her
start some strengthening in a
couple of weeks. I will see her
back in about one month. We will
hold off of any use of the right
arm until that point.”

However, no off work slip or release to return to work was

completed by Dr. Smith, at the time of this visit.

The claimant testified that the respondent gave her such

a form to take to the doctor on each visit. This form indicated

the periods during which the claimant was restricted from

engaging in any employment, the period during which the

claimant was limited to restricted employment, and the type of

employment that the claimant was allowed to perform.  This form

was to be completed by the treating physician, reviewed and

signed by the claimant, and returned to the respondent.     

 The claimant further testified that, at the time of the

October 8, 2008 follow up visit, she had forgotten to take this

form with her. The  claimant did not attempt to have this form

completed for almost a week following her October 8, 2008 visit

with Dr. Smith. Apparently, during this period, the claimant

made no attempt to return to work. The claimant offers no

explanation for her conduct in these regards.

 Finally, on October 13, 2008, the claimant sent her

boyfriend with the return to work form to Dr. Smith’s office,

in order to have the form completed. The claimant testified

that when her boyfriend returned this form to her, she signed
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the form and turned it to the respondent.  The claimant denied

altering the form in any way.  She also testified that she did

not remember telling her supervisor, when she turned in the

form, that the doctor had kept her off work until November 8,

2008.  Even more odd, she indicated that she did not even

examine or read the form, but just signed it. 

Jeff Coker, the claimant’s boyfriend, testified that he

took the slip from the claimant to Dr. Smith’s office and gave

it to the receptionist to complete. When the slip was returned

to him, he took it back to the claimant.  He also denied

altering the slip in any fashion.

Joe Eyerman (the claimant’s supervisor) testified that, on

October 13, 2008, the claimant came in to work and gave him a

copy of the doctor’s release to return to work form, as set out

on page 8 of Respondent’s Exhibit No. 1.  He further testified

that, when he saw that this was not the original form, he

questioned the claimant concerning this fact.  He testified

that the claimant had informed him that this was the document

that the doctor returned to her. He stated that he then took

the form and put it in the in-box of his supervisor, Thale

Keisling.  Finally, Mr. Eyerman stated that the light duty

flagging job continued to remain available and would have been

provided to the claimant, if she had given him a light duty

release.
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Thale Keisling, the respondent’s district maintenance

engineer, testified that, when he saw the form that had been

returned by the claimant, it appeared strange. As a result, he

contacted Dr. Smith’s office and requested a copy of the form

from their files. He testified that he also contacted the

claimant on the same day, and she specifically advised him that

the doctor had kept her off work until November 6, 2008.    

Mr. Keisling then testified that after receiving a copy of the

release from Dr. Smith’s office, on October 14, 2008,  he again

contacted the claimant on October 23, 2008. At that time, the

claimant advised him that Dr. Smith had kept her off work until

November 6, 2008. 

Mr. Keisling next describes two more telephone

conversations with the claimant on Friday, October 24, 2008.

He stated that in the first conversation, the claimant called

and advised him that she was going to call Dr. Smith.  In the

second conversation, the claimant called him and advised him

that she had talked with Dr. Smith’s office and that she would

come back to work. At that point, Mr. Keisling advised the

claimant that the discrepancies in the forms was being

investigated and that she would not be allowed to return to

work, at that time. 

Finally, Mr. Keisling testified that the claimant was

terminated from her employment with the respondent for
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presenting an altered medical release on November 4, 2008.

However, she was later technically reinstated long enough to

allow payment of her accumulated leave.

Debra Payne, Dr. Smith’s nurse, testified on behalf of the

respondent.  It was her testimony that the return to work slip,

found on page 7 of Respondent’s Exhibit No. 1, is a true and

accurate copy of the slip that is contained in Dr. Smith’s

file.

However, when the claimant was seen by Dr. Smith on

November 6, 2008, Dr. Smith stated:

“At this point, I am going to hold
her off work another month. I will
see her back in one month. I hope
that this will allow her to
transition into working at that
point.”

In his subsequent report of December 22, 2008, Dr. Smith

stated:

“She wants to try to return to
work in 3 to 4 weeks. We have gone
ahead and wrote her a note today
with a release and we will see her
back just on an as needed basis.”

     The evidence presented unquestionably shows that the

return to work release that was given to the respondent by the

claimant on October 13, 2008, had been altered from the one

prepared by Dr. Smith’s office. In fact, the alterations on

this form appear to be rather obvious and crudely done.

Clearly, the form issued by Dr. Smith’s office coincides with
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the physical limitations that he outlined in this previous

clinic report of October 8, 2008. 

The evidence further shows that the claimant was well

aware that the respondent had and would make available very

limited or light duty employment.  The claimant was also well

aware that Dr. Smith had been inclined to release her to such

limited or light duty employment positions in the past.

Finally, the claimant was well aware that she was to take the

limited or light duty form with her to be completed by the

treating physician, on each follow up visit.  Yet, the claimant

failed to take the required form to Dr. Smith at the time of

the October 8, 2008 visit.  More importantly, she continued to

fail to have this form completed for almost a week thereafter.

The only reasonable inference that can be drawn from all of

these facts is that, for some reason, the claimant wished to

remain off work, entirely.

  When this form was ultimately completed by Dr. Smith’s

office, on October 13, 2008, the only way the claimant could

remain off work, entirely, required this form to be altered.

After consideration of all the evidence presented, it is my

opinion that the claimant did, in fact, alter or cause to be

altered the return to work form, before presenting the form to

the respondent.
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I find that the claimant, by altering the return to work

slip was unjustifiably refusing suitable employment, within the

meaning of Ark. Code Ann. §11-9-526. This refusal clearly

continued through October 24, 2008.  At that time, the

respondent’s withdrew their offer of a suitable employment

position at wages equal to those the claimant was earning at

the time of her compensable injury.  Thus, Ark. Code Ann. §11-

9-526 would no longer bar the claimant’s receipt of temporary

total disability benefits after October 24, 2008.

In reaching the foregoing decision, I am aware that the

respondent’s refusal to provide the claimant with suitable or

light duty employment, after October 24, 2008, was based upon

her termination for misconduct connected with the work.  In

light of the evidence in this case, the respondent’s appear to

have had good cause for the claimant’s termination.  However,

Ark. Code Ann. §11-9-526 must be strictly interpreted. There

is no express wording in this section that excuses the

respondent from the duty imposed by §11-9-526 to maintain an

open offer of suitable employment before this section becomes

applicable.  The Arkansas Court of Appeals has, on numerous

occasions, held that Ark. Code Ann. §11-9-526 is only

applicable for the period when suitable employment continues

to be available, Superior Industries v. Thomaston, 72 Ark. App.

7, 32 S.W. 3d 52 (2000), Coleman v. Protransport, Inc., 97 Ark.
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App. 338, 249 S.W. 3d 149 (2007), Walker v. Cooper Automotive,

CA08-519 (Ark. App. 12-17-08).

However, the burden still remains upon the claimant to

prove actual total disability from her compensable shoulder

injury during the period of October 24, 2008 through January

19, 2009. After consideration of all the evidence presented,

it is my opinion that the claimant has met her burden of

proving total disability from her compensable right shoulder

injury for the period of October 25, 2008 through January 18,

2009. 

The medical evidence presented shows that during the

period of October 25, 2008 through November 9, 2008, the

claimant was medically restricted from performing any

employment activities involving the use of her right upper

extremity. The medical evidence further shows that during the

period of November 6, 2008 through January 18, 2009, the

claimant was medically restricted from engaging in any regular

gainful employment.  Even if the claimant had continued to be

only restricted from performing employment activities that

required the use of her right upper extremity, during this

entire period, the claimant would not have a reasonable

expectation of obtaining regular gainful employment in the open

job market, with even these lesser restrictions. 
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In summary, I find that the claimant has proven by the

greater weight of the credible evidence that she continued

within her healing period from the effects of her compensable

right shoulder injury and was rendered totally disabled by this

injury from regular gainful employment for the period of

October 14, 2008 through January 18, 2009. However, pursuant

to Ark. Code Ann. §11-9-526, the claimant is prevented from

being entitled to temporary total disability benefits for the

period of October 14, 2008 through October 24, 2008, by her

unjustified refusal of suitable employment.

II. PERMANENT PARTIAL DISABILITY BENEFITS FOR PERMANENT

FUNCTIONAL DISABILITY OR LOSS OF WAGE-EARNING CAPACITY

The next issue to be addressed concerns the claimant’s

entitlement to permanent partial disability benefits for

permanent functional disability or loss of wage-earning

capacity from her compensable right shoulder injury. The

claimant’s entitlement to such benefits is controlled by the

provisions of Ark. Code Ann. §11-9-522.  

Under this subsection, a claimant may be entitled to

benefits for permanent functional disability or loss of wage-

earning capacity, which are to be in addition to permanent

disability benefits for permanent physical impairment or actual

loss or loss of use of a portion of the body.  This subsection
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imposes upon the claimant the burden of proving the existence

and extent of such a loss.

However, this section also prohibits an award of benefits

for permanent functional disability or loss of wage-earning

capacity, under specified circumstances.  The burden rests upon

the respondents to prove the existence of these circumstances.

These specified circumstances are set out in §11-9-

522(b)(2), which states:

“However, so long as the employee,
subsequent to his or her injury, has
returned to work, has obtained other
employment, or has a bona fide and
reasonably obtainable offer to be employed
at wages equal to or greater than his or
her average weekly wage at the time of the
accident, he or she shall not be entitled
to permanent partial disability benefits in
exceeds of the percentage of permanent
physical impairment established by a
preponderance of the medical testimony in
evidence.”

In the present case, the evidence presented unquestionably

shows that “subsequent” to her injury, the claimant “returned

to work” with the respondent “at wages equal to or greater

than” her average weekly wage at the time of her accident.

Thus, the respondents have met the initial  burden imposed upon

them by  §11-9-522(c)(1).

As previously indicated, Ark. Code Ann. §11-9-526,

requires the respondent to show continuing employment or a

continuing offer of employment, in order for the provisions of
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this section to be applicable. This section provides no excuse

or grounds for terminating or withdrawing the offered

employment.  

However, the same is not true for Ark. Code Ann. §11-9-

522.  This section provides:

“Included in the stated intent of this
section is to enable an employer to reduce
or diminish payments of benefits for a
functional disability, disabilities in
excess of permanent physical impairment,
which, in fact, no longer exists, or exists
because of discharge or misconduct in
connection with the work, or because the
employee left his or her work voluntarily
and without good cause connected with the
work.”

The evidence in this case shows that the respondent had

“returned the claimant to work” at wages equal to or greater

than those she was earning at the time of her accident. The

fact that this initial return was in a limited or light duty

capacity is of no consequence. The fact that the respondent was

willing to make suitable light duty employment available to the

claimant would only increase the probability that the

respondent would have continued the claimant’s employment, when

she was subsequently released to full duty and could return to

her preinjury position.  I am convinced that the claimant would

have been able to remain employed by the respondent, at wages

equal to or greater than those she was receiving at the time

of her accident, had she not been terminated for submitting an
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altered or falsified medical report.  Further, the evidence

shows that the actions of the respondent in terminating the

claimant was reasonable.

After consideration of all the evidence presented, it is

my opinion that the greater weight of the credible evidence

proves that any permanent functional disability or actual loss

of wage-earning capacity, which the claimant may now be

experiencing, exists only because of her discharge for

misconduct in connection with her work. Pursuant to the

provisions of Ark. Code Ann. §11-9-522(b)(2) and (c)(2), the

claimant cannot be awarded any benefits for such permanent

functional disability or loss of wage-earning capacity.  Her

claim for such benefits must be denied and dismissed. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On January 4, 2008, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On January 4, 2008, the claimant earned

wages sufficient to entitle her to weekly

compensation benefits of $422.00 for total

disability and $317.00 for permanent partial

disability.  
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4. On January 4, 2008, the claimant sustained

a compensable injury to her right shoulder.

5. There is no dispute, at the present time,

over the claimant’s entitlement to medical

services for her compensable injury.

6. There is no dispute over the claimant’s

entitlement to temporary disability benefits

that accrued through October 13, 2008.

7. The claimant has proven by the greater

weight of the credible evidence that she is

entitled to additional temporary total

disability benefits for the period beginning

October 25, 2008 and continuing through

January 18, 2009.  Specifically, the claimant

has proven that during this time she continued

within her healing period from the effects of

her compensable right shoulder  injury and

continued to be rendered totally disabled from

performing regular gainful employment as a

result of this injury.

8. The claimant is not entitled to temporary

total disability benefits for the period of

October 14, 2008 through October 24, 2008.

Specifically, the greater weight of the

evidence shows that during this time the
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claimant unreasonably refused suitable

employment offered her by the respondent.

9. The respondents have accepted liability for

permanent partial disability benefits

attributable to a 9 percent permanent physical

impairment to the body as a whole from the

claimant’s compensable right shoulder injury.

10. Pursuant to the provisions of Ark. Code

Ann. §11-9-522(b)(2), the claimant is not

entitled to an award of permanent partial

disability benefits for permanent functional

disability or loss of wage-earning capacity.

The greater weight of the credible evidence

shows that the claimant had returned to work

for the respondent, at wages equal to or

greater than those she was earning at the time

of her accident, and was subsequently

discharged for misconduct in connection with

the work.  Any actual permanent functional

disability or loss of wage-earning capacity,

that the claimant may be experiencing exists

solely because of the claimant’s discharge for

misconduct in connection with the work.

11. The respondents have denied the claimant’s

entitlement to any additional temporary total

disability benefits, during the period of
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October 14, 2008 through January 19, 2009.

The respondents have also controverted the

claimant’s entitlement to any permanent

partial disability benefits for permanent

functional disability or loss of wage-earning

capacity.

12. The appropriate fee for the claimant’s

attorney is the maximum statutory attorney’s

fee on the additional controverted temporary

total disability benefits herein awarded.

ORDER

The respondents shall pay to the claimant additional

temporary total disability benefits for the period of October

25, 2008 through January 18, 2009.  

The respondents remain liable for all reasonably necessary

medical services that might be required for the claimant’s

compensable right shoulder injury.  

The respondents have accepted liability for and shall pay

to the claimant permanent partial disability benefits for a

permanent physical impairment in the amount of 9 percent to the

body as a whole.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the additional controverted

temporary total disability benefits herein awarded for the

period of October 25, 2008 through January 18, 2009.



F803463-Batt -23-

For the reasons heretofore stated in this Opinion, any

claims for additional temporary total disability benefits

during the period of October 14, 2008 through October 24, 2008,

and for any permanent partial disability benefits for permanent

functional disability or loss of wage-earning capacity must be

and hereby are denied and dismissed.

All benefits awarded, which have heretofore accrued, are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest

until paid.

IT IS SO ORDERED.   

                                     
     MICHAEL L. ELLIG
                       ADMINISTRATIVE LAW JUDGE
                                         


