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STATEMENT OF THE CASE

On June 2, 2009, the above-captioned claim was heard in Batesville, Arkansas.  A

pre-hearing conference took place on March 2, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of a fourth stipulation, they are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on March 19, 2008,

when Claimant was involved in a workplace incident.

3. Respondents have denied and controverted this claim in its entirety.

4. Claimant’s average weekly wage of $260.00 entitled her to a temporary total

disability rate of $173.00 and a permanent partial disability rate of $154.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from March

19, 2008 to a date to be determined.

4. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The contentions of the parties are as follows:

Claimant

1. Claimant contends that she accidentally got her left arm crushed in the pinch

point of a machine at Ideal Baking while she worked for the employer.

Claimant had to be extricated from the machine and went for emergency

treatment at White River Medical Center, where she was observed to have

a crush injury to the arm.  Claimant has subsequently treated with Dr. Cody
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Grammar, an orthopedist in Batesville, who has not released her from

treatment or to return to full duty.  Claimant understands this claim may be

subject to an intentional injury defense.  Claimant contends Respondents

cannot sustain their burden of proving this affirmative defense.

2. Claimant contends that since the injury, she has been restricted to one-

handed duty.  The employer terminated Claimant instead of offering her duty

within her restrictions.  Claimant has a scheduled injury and is owed

temporary total disability benefits from the date of injury until she is at

maximum medical improvement or returns to work.

3. Claimant contends that Respondents have controverted this claim with

respect to the benefits claimed at present, and that she is entitled to

maximum attorney’s fees on all benefits awarded.

Respondents:

1. Respondents contend that Claimant did not sustain a compensable injury as

defined by Arkansas law.  Claimant’s injury occurred at a time when

employment services were not being performed.  Claimant’s injury was

caused by horseplay and/or recreational activities for the employee’s own

personal pleasure.  As Ark. Code Ann. § 11-9-102(4)(B) reflects, injuries

occurring when employment services are not being performed, as a result

of horseplay, and/or when recreational activities are being performed for the

employee’s own personal pleasure are not compensable.
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2. Respondents contend that Claimant’s injury was substantially occasioned by

Claimant’s willful intention to bring about such compensable injury, likewise

precluding compensability under Ark. Code Ann. § 11-9-401.

3. In the event compensability is established, Respondents plead an offset for

any group health payments or benefits of any kind as well as any

unemployment benefits received by Claimant to the extent such offsets are

allowed under Arkansas law.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury because she was injured in the course and

scope of her employment, and was not performing employment services at

the moment in question.

4. Because of the above finding, the other issues are moot and will not be

addressed.
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CASE IN CHIEF

Summary of Evidence

Five witnesses testified at the hearing:  Claimant, Henry Williams, Natasha

Kourakis, Randy Layman, and Jackie Adkisson.

In addition to the prehearing order discussed above, also admitted into evidence

in this case was Claimant’s Exhibit 1, a compilation of her medical bills, consisting of one

index page and 16 numbered pages thereafter.  In addition, I have blue-backed to the

record Respondents’ post-hearing brief, consisting of four numbered pages.  Claimant did

not file a post-hearing brief.

Testimony

Shanna Baker.  Claimant testified that she is 25 years old and left school during the

eleventh grade.  She did not complete the process of obtaining a GED.  Her testimony was

that she went to work at Flowers Baking (hereinafter “Flowers”) as a temporary employee;

she was actually an employee of Ambassador.  She was hired as a “twister”–to twist bread

dough as it came down the line.  However, she packed bread and performed other duties

as assigned when the twisting job ended each day.  If no work was available, she was sent

home.  In describing her job, Claimant stated that the dough was rolled into a ball and

rolled before it arrived at her station.  Her job was simply to twist it.  The dough then

traveled through another roller before ending up in a pan.  The roller that came after the

twisting was within Claimant’s reach.  The following exchange occurred:

Q. Okay.  Were you ever told out there not to touch any of the
machines?



Baker - Claim No. F802967 7

A. No, sir.  I was told my job was to set up our machine and if we could not do
so, it was Jackie’s [Adkisson’s] job to do it.

She stated that on March 19, 2008, she arrived at work at around 8:00 to twist bread

dough.  The incident occurred as follows:

We were, we did one bread dough and we was switching over to the next.
And on the first bread dough we did, it, it, I was twisting the bread, and it
wasn’t smashing down where it could hit the pan.  So when I was switching
over, I went over to ask Jackie if Jackie’d help me fix my machine.  But
Jackie, Natasha, and Henry was busy in a group talking.  And I asked them
three times and they never helped me.  So I went back over to the machine
myself, and like I said, the roller was on my right.  So I used my right hand
and I was looking down with my head to see what way I was rolling it, either
up or down.  My right arm slipped, I lost my balance, and my left arm
somehow got in the roller.

Claimant’s arm was “crushed.”  As a result, she still has an indentation on the top of her

forearm that is approximately three and one-half inches in length.  With her arm still

trapped, Claimant was able to signal Adkisson, Henry Williams and Natasha Kourakis.

Williams and Adkisson freed her arm and took her to the supervisor.

Randy Layman, an employee of Flowers, drove her to the emergency room.  She

was admitted to the hospital for one night, and x-rays were performed.  Thereafter, she

was referred to Dr. Cody Grammar.  After Grammar saw Claimant twice, he refused to treat

her further because Respondents controverted the claim.  Her arm was last treated on

March 31, 2008.  While Grammar instructed her to undergo physical therapy, she did not

attend because she was unable to afford it.  Her testimony was that her arm has continued

to ache since the injury.  She has not been released to return to work; and while she has

looked for employment, she has not been successful.
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Claimant stated that she sustained a closed head injury in 2000 because of a motor

vehicle accident, and suffered permanent brain damage.  She spent nearly five months at

Baptist Rehabilitation Institute, and thereafter treated at Timber Ridge.  Despite her head

injury, she testified that she never had problems working around machines, and no one at

Flowers told her not to work around machines.  The injury has not impaired her ability to

understand instructions.  Nonetheless, she admitted that she used the injury as the basis

for applying for Social Security disability benefits–without success.  She stated that she

was able to work within four weeks of the incident.  However, she was fired from the

bakery.

According to Claimant, no one at Flowers told her not to mess with the machines

there.  While she asserted that Butch Minyard, her supervisor, stated that it was her job

to set up her machines, and that she could obtain Adkisson’s help if needed, she also

stated that Minyard informed her that it was Adkisson’s job to set up the machines.

Minyard was the supervisor the day she was injured.  Other supervisors made similar

statements to her.  The day her arm was crushed was not the first time she had tried to

work on one of the machines.  She testified:  “We set up all our machines.  Our machine,

every day we set it up.”

Henry Williams.  Williams testified that he is currently employed at Flowers, and has

worked there over two years.  He is a “twister,” and like Claimant reported to Minyard, who

at the time was off work due to heart surgery.  He likewise started out as a temporary

employee working for Ambassador.  Williams stated that the duties of the position are

simply to twist bread–braid two pieces of dough together–and to sweep the floor when
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finished.  His testimony was that Adkisson was the only person who was supposed to work

on the machines at the bakery.  It was his job to set up the machines to process whatever

type of bread would be coming through; and while typically three types are run in a given

shift, Williams did not think different roller settings were required for each.  A “twister” was

expected to call Adkisson to fix or adjust a machine, and to shut it off if he was not

available.  The job of a “twister” had nothing to do with the rolling machine that injured

Claimant.  He was emphatic that under no circumstances was an employee, including a

temporary employee, to lay a hand on the machines.  All supervisors, including Minyard,

made that clear.  Adkisson did so as well.  With respect to Adkisson, Williams stated:  “He

knows what he’s doing, you know.  If he tells you not to mess with the machines, don’t

mess with it [sic].”  Even after Williams became an employee of Flowers and operated one

fo the machines, he did not adjust them.  During his tenure as a “twister,” he only saw the

rolling machine being adjusted once or twice.

With respect to the date that Claimant injured her arm, Williams testified that she

approached him about adjusting the roller on the machine, and that he told her that “we

don’t do that.”  Contrary to Claimant, he stated that this happened prior to any bread being

run that day.  Because the roller had not yet been seen in operation, Williams stated that

she would not really have known whether it was adjusted properly.  The rolling machine,

which rolls the dough to certain height, was downstream from Claimant on the line; it was

attached to a conveyor belt to other machines upstream from her.  Thus, if an employee

were to shut off the machine, it would halt the entire line.  However, the bakery has

separate lines running at the same time, and there was no penalty for stopping a line if
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faulty product was being made.  Williams was not aware of Claimant ever being disciplined

for touching the machines.

At the time Claimant was hurt, Williams was about 15 to 20 feet away, talking with

Adkisson and Kourakis.  They were waiting on the dough to begin coming down the line.

Williams and Kourakis were working as “twisters” on the two other lines.  Claimant

screamed, and Williams shut the machine off as Adkisson pried the roller back.  Williams’

testimony was that Adkisson is always around if help with the machines is needed,

especially when a new line of bread is starting, and that the rolling machine is not adjusted

by reaching one’s hand inside it.  Nonetheless, Williams was not aware that Claimant stuck

her hand in the machine as a joke or to hurt herself intentionally.

Natasha Kourakis.  Kourakis testified that she has worked at the bakery for about

three years and, like Claimant and Williams, started out as a temporary employee under

Ambassador.  She, too, was a “twister.”  Minyard was one of her supervisors.  Her job as

a “twister” was simply to entwine two pieces of dough.  Kourakis never touched any of the

machines, and was never asked to do so.  In fact, it was made clear to her by the

supervisors–Minyard and “Ron”–that she was not to touch them.  Adkisson, the machine

operator, was the one who worked on them.  Ron was at the bakery on the day of the

hearing and apparently was not called to testify.

On the date Claimant injured her arm, no line of bread had yet run.  At that point,

one would not have even known if the rolling machine needed adjustment.  However, if

adjustment was needed, Kourakis stated that this was done by calling for Adkisson.  If he

was not available, the machine was to be stopped.  There was no penalty for doing this.
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Kourakis stated that it was not the job of a “twister” to touch one of the machines; in fact,

to do so could hurt instead of help the bakery.  It was her testimony that prior to Claimant’s

injury, she did not hear Claimant asking Adkisson for help.  She stated that had Claimant

asked, he would have helped her.

Randy Layman.  Layman testified that he has been the Environmental Safety and

Security Director at Flowers for approximately three years.  He stated that “twisters” are

only supposed to twist dough; working on machines is the job of the machine operator,

who was Adkisson at the time in question.  Temporary employees are not allowed to

operate the equipment, and the supervisors are to tell them that.  Adkisson would have

been one of those individuals, since he was lead operator.  When Claimant was injured,

he was contacted and took her to the hospital.  Layman stated that the two of them

discussed what occurred, and that Claimant told him that she felt “silly” about what

happened; that she was trying to figure out how the roller worked, but that she had not

been shown how and was informed not to mess with it.  His testimony was that he did not

train Claimant and did not ever reprimand her for touching the machines.  However,

Layman conducted plant-wide safety meetings where pinch points and how to avoid them

were discussed.

Jackie Adkisson.  Adkisson’s testimony was that he retired from Flowers a year ago

and had to be subpoenaed to appear at the hearing.  When he worked at the bakery, it

was as the machine operator on the variety bread line.  He was in that position for 28 to

29 years.  Adkisson listed his duties as “[k]eep the machines a running, make sure the

dough was good and right and everything in the pans, and set them up, you know, where
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it’d roll the dough out and go into the pans.”  His testimony was that the entire time

“twisters” were twisting dough, he was right there with them.  Adkisson stated that it was

his job to work on the machines and that “twisters” were not to mess with them.  He

informed each of them of this the day they began working there.

The day that Claimant was injured, Adkisson was present.  Before she was injured,

there had been a run of bread, but no twisted bread–so the “twisters” were not yet needed.

He had not yet adjusted the rollers because no twisted bread had come through.  But he

was adamant that he knew exactly where the machine should be set, based on his

experience, and that it should only be adjusted if that dough that was rolled out was too

flat.  There are no dialed settings per se on the machine.  Claimant was positioned to

where she could see, via mirror, if the product coming from the rolling machine was not

right.  In such an instance, she was to call for him, or his substitute in his absence.  If no

one were available, she was to shut the line down.

Asked about Claimant’s testimony that he did not respond to her request for help,

he stated that he was not aware of her doing this, and that he did not ignore her.  Had she

asked him, he would have adjusted the machine.  He added:

Okay, I set the machines up, and when I would set the machines up and
everything, get ready to twist, I had three machines to set up.  I’d get them
all set up and everything, she would turn right around and change the head
rollers, the pressure board, and mess with that back roller.  Every day she
would mess with it . . . She would change it.  And then, after we got to
twisting, I’d have to go and change it back . . . I told her two or three times,
I told her before not to be a messing with them, that I take care of it.  But she
didn’t listen.
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Adkisson stated that he previously reported her to supervisors for messing with the

machines.

Records

Claimant’s Exhibit 1.  This exhibit is comprised of Claimant’s medical records and

reflects the treatment she received for her arm injury.

ADJUDICATION

A. Compensability

Claimant has contended that she was injured on March 19, 2008, when she injured

her left arm when she caught it in the pinch point of a machine.  Arkansas Code Annotated

§ 11-9-102(4)(A)(i) (Repl. 2002), which I find applies to the analysis of Claimant’s alleged

injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an

overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

It is clear that the medical evidence, supported by objective findings, shows that she

sustained an injury to her left upper extremity on March 19, 2008.  She had documented

abrasions, along with swelling and bruising, to her left forearm.  There was internal harm

to the body as a result of the injury.  The injury was accidental in that it was due to a

specific incident identifiable by time or place of occurrence.

As to whether the injury arose out of and in the course of her employment at

Respondent Cone (which Respondents have represented is the parent company of

Ambassador, which employed Claimant as a temporary worker), and whether she was

performing employment-related services at the time, Respondents have contended that was

not the case.
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A compensable injury does not include one suffered when employment services are

not being performed.  Ark. Code Ann. § 11-9-102(4)(B)(iii).  See Parker v. Comcast Cable

Corp., 100 Ark. App. 400, ___ S.W.3d ___ (Ark. App. Dec. 5, 2007).  Employment services

are being performed when the employee is engaged in an activity that is generally required

by the performer.  Dairy Farmers of America, Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d

905 (2007).  The Commission employs the same test to determine whether an employee

is performing employment services as it does when determining whether an employee is

acting within the scope and course of his employment.  Pifer v. Single Source Transp., 347

Ark. 851, 69 S.W.2d 1 (2002).  The question is whether the injury happened within the time

and space boundaries of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly or indirectly.  Id.

After reviewing the testimonial evidence recounted above, I find that Claimant was

not a credible witness.  The rest of the witnesses, from two fellow “twisters” (Williams and

Kourakis) to the Environmental Safety and Security Director at Flowers (Layman) and the

machine operator (Adkisson), consistently testified that not only was it not Claimant’s job

as a “twister” to adjust the machines at the bakery, but that it was expressly forbidden for

her to do so.  Claimant was to contact Adkisson if any adjustment were needed.  She

testified that she attempted to do this the morning she was injured; but I do not believe this

to be true in light of the testimony of Adkisson, Kourakis and Williams to the contrary, along

with Layman’s testimony that Claimant admitted to him that her real purpose in messing

with the roller was to figure out how it worked.  As these witnesses stated, even if Adkisson

or his alternate were not available to deal with a machine issue, “twisters” were supposed
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to stop the line instead of attempting to adjust a machine themselves.  She did not do this.

In fact, as the evidence shows, no twisted bread had been run that morning, so at that point

there was no reason for Claimant to have taken any action whatsoever.  This supports the

veracity of Layman in relating Claimant’s confession to him of why she really stuck her hand

into the machine.

Notwithstanding this, the evidence before me does not show that Claimant’s careless

action was “horseplay” or for recreational purposes, let alone for the purpose of injuring

herself intentionally.  But it does establish that her action was clearly forbidden, and that

Claimant knew this.

In Arkansas State Police v. Davis, 45 Ark. App. 40, 870 S.W.2d 408 (1994), the

Arkansas Court of Appeals held that where an employee was hurt while engaged in activity

that was not only prohibited but unknown to and unaccepted by his superior, the employee

was acting outside the scope and course of his employment.  (citing Fowler v. Baalman,

361 Mo. 204, 234 S.W.2d 11 (1950); 1A A. Larson, THE LAW OF WORKMEN’S

COMPENSATION §§ 31.00, 31.14(a) (1993)).  See also Hinkle v. Pro Clean Janitorial, 2000

AWCC 233, Claim No. E911478 (Full Commission Opinion filed August 31, 2000).  Here,

the evidence shows that Claimant as a “twister” was forbidden to mess with the machines,

including the one in which her arm was pinned.  Furthermore, the supervisors did not

accept such activity.  Adkisson testified that he repeatedly instructed her not to touch the

machines, and reported her for doing so.  Claimant thus was not injured in the course and

scope of her employment.  Concomitantly, she was not performing employment services
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at the time.  Therefore, she has not proven by a preponderance of the evidence that she

sustained a compensable injury.

B. Other Issues

Claimant also argues that she is entitled to reasonable and necessary medical

treatment, temporary total disability benefits, and a controverted attorney’s fee.  However,

because I have found that Claimant has not proven that she sustained a compensable

injury, these other issues are moot and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, Claimant’s

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


