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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                      CLAIM NO. F703943

MICHAEL BURKS, EMPLOYEE CLAIMANT
    
RIC, EMPLOYER                                          RESPONDENT 

BRIDGEFIELD CASUALTY INSURANCE/                             
SUMMIT COUNSULTING, INC.
CARRIER/TPA                                           RESPONDENT 

OPINION FILED SEPTEMBER 23, 2009

Hearing before Administrative Law Judge Chandra Hicks, on
September 21, 2009, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by The Honorable Edward. W.
McCorkle, Attorney at Law, Arkadelphia, Arkansas.   

The respondents were represented by The Honorable Michael Ryburn, 
Attorney at Law, Little Rock, Arkansas.
   

                    STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on September

21, 2009, in Little Rock, Arkansas.  A prehearing conference was

held in this claim on July 6, 2009, and a Prehearing Order was

entered in this case on that same date.  This Prehearing Order

set forth the stipulations offered by the parties, the issues to

be litigated, and their respective contentions.

     The following stipulations were submitted by the parties, 

either in the Prehearing Order or at the start of the hearing, as

these are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has 
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at all

relevant times, including April 9, 2007.

3.  The claimant’s average weekly wage at the time of his

compensable injury was $857.65; his temporary total disability rate

is $504.00, and his permanent partial disability rate is $378.00.

4.  The claimant sustained an injury to his right hand, when

it was crushed.  His third and fourth fingers were severed and his

thumb was severely injured, requiring two screws.

5.  This claim for additional benefits has been controverted

in its entirety.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  The correct permanent partial disability rating for the

thumb (additional 30% impairment rating).

2.  Controverted attorney’s fee.

The claimants’ contentions, as set out in his response to the

prehearing questionnaire, are hereby incorporated herein by

reference.  The claimant further contends that he is entitled to a

33% disability rating for the thumb rather than 3%.  The

respondents’ contentions, as set out in their response to the

prehearing questionnaire, are hereby incorporated herein by

reference.

     The documentary evidence submitted in this case consists of
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the Commission’s Prehearing Order of July 6, 2009, the claimant’s

Response to the Prehearing Questionnaire, and the respondents’

Response to the Prehearing Questionnaire, as these have all been

marked as Commission’s Exhibit No. 1.  The claimant’s Exhibit List

was marked as Claimant’s Exhibit No. 1. 

     The following witness testified at the hearing: the 

claimant.  

                           DISCUSSION

At the time of the hearing, the claimant was forty-three years

old.  The claimant testified that on the date of his right hand

injury, he worked for respondent-employer performing duties as a

craft hand.  He had worked for the respondent-employer some six

years.  The claimant described the incident of April 9, 2007,

wherein he  sustained admittedly compensable injuries to his right

hand.  According to the claimant, during this incident, he injured

his thumb, ring finger, and little finger.  

     The claimant essentially testified that management transported

him to the emergency room for treatment.  He testified that all

three fingers were nearly severed, as they were barely hanging by

the flesh.  However, he requested that Dr. Varela reattach his

fingers, which was done.  The claimant stayed overnight in the

hospital and was discharged home, with appropriate positioning

instructions.

    He testified that he returned to work the following week,
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Monday or Tuesday.  According to the claimant, management made sure

that he did not have very much to do.  The claimant admitted that

he was paid temporary total disability for one week, and his

regular wages.  He also agreed that the carrier paid him ratings

for his right finger and little finger.

    The claimant testified that he is right hand-dominant.  

However, he admitted that he has problems climbing a ladder, as he

has to use his right wrist to lift himself up.  He also essentially

testified that he has limited use of right hand when using drills,

hammer drills, and a quick hammer. 

     With respect to the test performed by Dr. Varela, the claimant

testified that he instructed him to look in the opposite direction,

and told him to let him know if he could feel anything.  The

claimant testified that Dr. Varela used a plastic thing with two

points on it.  The claimant essentially testified that he has

numbness on the inside of the thumb.

     On cross-examination, the claimant testified that he was paid

medical benefits, and one week of temporary total disability, and

the ratings.  He essentially agreed that he returned to work for

respondent-employer and continued working for them until he

obtained other employment with Aluchem.  The claimant also agreed

that he makes more money working for this employer. 

     With respect to the testing done by Dr. Varela, the claimant

again agreed that he was asked to look away, and he placed metal or
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plastic on his skin and told him to let him know if he felt

something.  The claimant specifically testified that he was not

asked by Dr. Varela if he felt anything.  He admitted that the

instrument used for testing was not connected to anything, and that

this same test could be performed with any object, such as a pen.

    The claimant admitted that his thumb works better than his

other two injured fingers.  He further admitted that since his

release from care, he has not gone back to the doctor, nor has he

had to take any medications.     

     A review of the medical evidence of record demonstrates that

on October 1, 2007, Dr. Charles Varela reported, in pertinent part,

the following:

Mike is a 40-year-old male who sustained an injury to his
right hand on the 9th of April, when a large object fell
on it, causing a crushing type injury.  At the time of
surgery, he was noted to have open fractures of the
proximal phalanx of the right small finger, open condylar
neck fracture of the proximal phalanx of the right ring
finger, open fracture of the base of the proximal phalanx
of the thumb.  He had multiple lacerations involving the
index/thumb interspaces and over the dorsum of the ring
and small fingers.  At that time he underwent irrigation
and debridement of the wounds, open reduction, pinning of
the condylar head fracture of the right ring finger, ORIF
of the displaced proximal phalanx right thumb fracture,
and closed reduction with percutaneous pinning of the
proximal fracture of the right small finger.  At this
point, he has reached maximum medical improvement.  He
states that he is back to work, but has marked difficulty
on that right hand with lifting, gripping and squeezing
activity.  He also notes persistent tingling sensation in
the right and small finger.

His exam today shows that his two-point discrimination on
the right ring finger is 5 and 7 over the ulnar and
radial borders respectively.  The small finger is 8 and
8 respectively.
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                              * * * 

With respect to the thumb, he has normal radial
abduction.  He does have slight decrease in IP range of
motion of 0 to 40 degrees.  He is also anesthetic along
the entire ulnar border of the thumb, constituting 100%
of the length of that digit and there is a mild Tinel’s
at the first web space scar.

His grip strengths were obtained today showing the
following;
Right first position 20 pound, left 70 pounds.
Right second position 50 pounds, left 100 pounds.
Right third position 70 pounds, left 90 pounds.
Right fourth position 40 pounds, left 80 pounds.
Right fifth position 50 pounds, left 70 pounds.

Pinch grip on the right was 9 and 14 on the left.
Key grip on the right was 11 and 15 on the left.
Chuck grip on the right was 15 and also 15 on the left.

His x-rays today showed a 50 degree dorsal apex angular
deformity of the fracture of the small finger, proximal
phalanx, with presence of some bony callous.  His ring
finger distal condylar fracture of the ring finger is in
good alignment with good healing, and also with bony
callous present.  Thumb fracture appears to be healed
with only very slight dorsal apex angulation with two
stable transfixing screws.  There appears to be solid
union.

Utilizing the AMA’s Guide to the Evaluation for Permanent
Impairment, with respect to the thumb injuries; he has a
3% thumb impairment due to the range of motion, based
upon figure 16-12, and he has a 30% sensory impairment
based upon table 16-6.  Table 16-1 equates that to a 12%
hand impairment.  With respect to the ring finger,
utilizing figure 16-23 and 16-21 he has a 40% ring finger
impairment, and a 75% small finger impairment.  Table 16-
1 equates that to a 12% hand impairment.  The combination
converted on table 16-2 equals a 24% hand impairment,
which translates to a 22% upper extremity impairment.
Table 16-3 equates that to a 13% whole person impairment.

He has reached maximum medical improvement.  No further
treatment appears to be warranted.

    On June 1, 2009, Mr. Patrick Hegenbart,PA-C and Dr. Varela 

gave the following responses to questions submitted by the
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respondents’ attorney.  They wrote:    

In response to your questions of May 6, 2009, the
following is provided:

Question #1: Did you use the AMS’s Guide to Evaluation,
4th Edition, for your impairment rating?  Yes.

Question #2: Nonapplicable

Question #3: The law requires that all permanent  
     impairment ratings be based on objective medical findings.  
    It appears that some of the rating for each of the fingers

involved is based on the persistent tingling sensation and, in
the case of the thumb, a sensory impairment.  Do you agree
that these ratings are not based on objective findings?  No,
I do not agree with that assessment.  During the evaluation,
we specifically performed two-point discriminations repeatedly
to assess the accuracy of the sensory deficits, and he was
found to be anesthetic over the radial border of the length of
the thumb.  I feel this is an objective finding.

Question #4: If you take out the subjective complaints
and the sensory impairment, please calculate the
impairment based only on objective medical findings and
based on the AMA’s Guide, 4th Edition.  See #3 above.  As
noted, the sensory evaluation is felt to be an objective
finding through two-point discrimination testing.
Further, the Guides also have tables that help to
quantify any longitudinal sensory loss.  Your attention
is directed to table 8 of the AMA’s Guide to the
Evaluation of Permanent Impairment, 4th Edition.  

                         ADJUDICATION 

     The crucial issue for determination is whether the claimant 

is entitled to an additional 30% permanent impairment rating for

his right thumb injury of April 9, 2007, as assessed by Dr Varela.

     However, it is the respondents’ position that this 

rating is not supported by objective and measurable findings

associated with the claimant’s compensable injury.  
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     An injured worker must prove by a preponderance of the 

evidence that he is entitled to an award for a permanent physical

impairment. Weber v. Best Western of Arkadelphia, Workers'

Compensation Commission F100472 (Nov. 20, 2003).  Any determination

of the existence or extent of physical impairment shall be

supported by objective and measurable findings.  Ark. Code Ann. §

11-9-704(c)(1)(B). 

     “Objective findings” are defined as those findings which

cannot come under the voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i). 

     Pursuant to Ark. Code Ann. § 11-9-522(g) and our Rule 099.34,

the Commission has adopted the Guides to the Evaluation of

Permanent Impairment (4th ed. 1993), to be used to assess

anatomical impairment.   Permanent benefits shall be awarded only

upon a determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. § 11-9-

102(4)(F)(ii)(a).

     In the present matter, the respondents have accepted and paid

the 3% permanent impairment rating assigned for the claimant’s

right thumb.  They also accepted and paid ratings for 

the claimant’s ring finger and little finger/ third and fourth

fingers.  However, they have controverted the claimant’s 

entitlement to an additional 30% anatomical impairment rating that

has been assessed by Dr. Varela.     

     Here, on October 1, 2007, Dr. Varela assigned the claimant a
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30% anatomical impairment rating to the right thumb due to a 30%

sensory deficit.  At this time, he opined that the claimant had a

“solid union” for his thumb fracture.  Dr. Varela also pronounced

that the claimant was at maximum medical improvement for his

compensable hand injury and released him from care.  

     Subsequently, on June 1, 2009, Dr. Varela and Patrick 

Hegenbart, PA-C, stated that the 4th Ed. of the AMA Guides to the

Evaluation for Permanent Impairment, was utilized in assessing the

claimant’s thumb sensory impairment.     

     The claimant’s testimony and Dr. Varela’s reports demonstrate

that he used solely the two-point discrimination exam for assessing

the claimant’s 30% sensory deficit to the thumb.  This is clearly

a subjective test.  Therefore, minimal weight has been afforded Dr.

Varela’s medical opinion addressing this issue.  

     Based on the evidence before me, I find that the results of

this exam were based entirely on the claimant’s ability to

determine touch stimuli.  Although the claimant testified that Dr.

Varela instructed him to look away and told him to let him know

when he felt something(rather than the claimant being asked and

giving answers as to whether he was being touched), the results of

this exam were clearly under the voluntary control of the claimant.

     As a result, I am constrained to find that Dr. Varela’s 

rating is not supported by objective and measurable findings.

Since the claimant cannot meet his burden of proof in this regard,

his claim for a 30% permanent anatomical impairment due to sensory
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deficit must be denied.          

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including April 9, 2007.

3.  At the time of the claimant’s injury, he earned an 
    average weekly wage of $857.65, which entitles him 
    to a weekly compensation rate of $504.00 for       
    temporary total disability; and his permanent 

         partial disability rate is $378.00. 

4.  The claimant sustained an injury to his right hand, 
         when it was crushed.  His third and fourth fingers
         were severed and his thumb was severely injured, 
         requiring two screws.

5.  This claim for additional benefits has been controverted
    in its entirety.

6.  The claimant failed to prove by a preponderance of the  
         evidence that he suffered a 30% sensory impairment to 
         his right thumb as a result of his compensable injury.
            
           
                               ORDER

     Based on the foregoing Findings of Fact and Conclusions of

Law, I have no alternative but to respectfully deny and dismiss

this claim in its entirety. 

      IT IS SO ORDERED.

            __________________________
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      CHANDRA HICKS
      Administrative Law Judge

CH/ml 
   
 


