
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F804396

KAREN BULLARD, EMPLOYEE CLAIMANT

PILGRIM’S PRIDE CORPORATION, 

SELF-INSURED EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT SERVICES,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 23, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

Claimant was represented by Mr. Chase Carmichael, Attorney at Law, El Dorado,

Arkansas.

The respondents were represented by Mr. Michael C. Stiles, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 28, 2009, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on March 19,

2009, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1” and made a part of the

record herein without objection, subject to any modifications made at the full

hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including April 23, 2008.

3) On April 23, 2008, the claimant sustained compensable

injuries to her left hand and fingers.

4) The claimant’s applicable compensation rates are $417.00

per week for temporary total disability and $313.00 per week

for permanent partial disability.

5) The parties agreed to reserve all issues related to

permanency.

At the full hearing, the parties agreed the sole issue would be whether the

claimant was entitled to additional temporary total disability benefits for the

periods April 23, 2008, through May 9, 2008, and from November 4, 2008, to a

date yet to be determined.

At the full hearing, the claimant contended she suffered a hand crush injury

while cleaning a machine, and as a result thereof she was unable to work for a

period of time.  The first period of time the claimant was unable to work was

April 23, 2008, through May 9, 2008, and the second period was from

November 4, 2008, to a date yet to be determined.  The claimant contends that

as a result of her injury she has undergone numerous therapies, surgeries, and

treatments for her injury.  The claimant contends she has twice been wrongfully

terminated while she was still in her healing period and treated for her work

related injuries and she is entitled to additional temporary total disability benefits.
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The claimant contended that she is still within her healing period and asserts that

she is entitled to further future medical treatment as a result of her work related

injury.  Additionally, claimant contends that she anticipates that when she

reached maximum medical improvement she would be entitled to permanent

partial disability benefits based on her percentage of whole body impairment.  

At the full hearing, the respondents had the following contentions:

1) The claimant has received all benefits to which she is entitled

or that they are currently being paid at the present time and

have not been controverted;

2) That the related medical expenses have been paid and will

continue to be paid pursuant to the medical fee schedule;

3) That claimant is not entitled to any temporary disability

benefits;

4) That the claimant voluntarily abandoned her job and was

terminated for cause for three days no call/no show, and as

a result is not entitled to any TTD benefits since work would

have been available to the claimant within her restrictions had

she not voluntarily terminated her employment with the

respondent-employer; and,

5) In the alternative, if it is determined that the claimant is

entitled to additional medical benefits, respondents contend

that they are entitled to a setoff for all benefits paid by the

claimant's group health carrier, all short term disability

benefits received by the claimant, all long term disability

benefits received by the claimant, and all unemployment

benefits received by the claimant.

6) Respondents contend that A.C.A. § 11-9-526 acts as a bar to
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an employee who is offered suitable employment but refuses

that suitable employment with their employer.  Respondents

contend that the claimant’s receipt of unemployment benefits

acts as a bar to temporary total disability benefits as opposed

to a setoff, but in the event that contention is wrong,

respondents ask for a setoff.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that she remained within her healing period from her

compensable injury and did not return to work for the period

of April 23, 2008, through May 2, 2008. Therefore, the

claimant has proven by a preponderance of the evidence that

she is entitled to temporary total disability benefits for her

compensable injury for the ten (10) day period between

April 23, 2008, and May 2, 2008, plus the maximum statutory

attorney’s fees.

4) The claimant has failed to prove by a preponderance of the

evidence that she is entitled to any temporary total disability

benefits related to her compensable injury for the requested
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period of November 4, 2008, to a date yet to be determined.

Therefore, that request for additional temporary total disability

benefits is denied.

DISCUSSION

The claimant sustained an admittedly compensable injury to her left hand

on April 23, 2008.  Following the claimant’s compensable hand injury, she

remained off work until she returned on May 2, 2008, with light duty restrictions.

The undisputed testimony shows that the claimant continued to work light duty

until sometime in September of 2008, when Pilgrim’s Pride had company wide

layoffs due to economic conditions.  However, shortly after the claimant’s layoff

in September, she was rehired after about a week and was able to continue

working within her light duty restrictions.

Sometime prior to November of 2008, the claimant was assigned as a

guard within the respondents’ security division.  The claimant testified that during

her November 1, 2008, shift she left her guard post without permission and

without clocking out and left the employer’s premises in order to attend to

personal business.

As a result of the claimant leaving her guard post without permission and

while attending personal business still on the clock, the claimant was suspended

for five days and advised that after the five days suspension she could report
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back to her same work.

At the full hearing, there was much testimony and debate regarding the

claimant’s ultimate departure with the respondents when she came back to

resume her job duties after her five day suspension.  Both parties acknowledged

at the full hearing that upon the claimant’s return after her five day suspension

she was requested to sign a return to work agreement.  The claimant testified that

she did not sign the return to work agreement because she wanted a union

representative to go over it with her.  The claimant testified that she was not able

to get a union representative to go over the return to work agreement before her

supervisor, Mr. Martin Crawford, terminated her employment because she would

not sign the return to work agreement.  The respondents, through Mr. Martin

Crawford and Ms. Debra Hargis, testified that the claimant was not terminated for

failing to sign the return to work agreement, but instead quit her employment.  Mr.

Martin Crawford testified that the claimant told him she was quitting and he

advised her not to do so.  Both Ms. Hargis and Mr. Crawford testified the claimant

was scheduled to work the day that she allegedly quit and did not show up for

work that evening or any of the other subsequent days she was scheduled to

work.  Both Mr. Crawford and Ms. Hargis felt the claimant’s work was then

terminated because she failed to show up for work.
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The claimant contends that she is entitled to temporary total disability

benefits from November 4, 2008, to a date yet to be determined.

ADJUDICATION

An employee that suffers a scheduled injury is entitled to receive temporary

total disability benefits or temporary partial disability benefits during their healing

period or until they return to work, whichever occurs first.  Wheeler Const. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W .3d 822 (2001).  W ith regard to the first

period of temporary total disability requested by the claimant (April 23, 2008,

through May 9, 2008) the parties ultimately in essence agreed that the claimant

did not return back to work after her admitted compensable injury on April 23,

2008, until May 3, 2008.  

THE COURT: Somewhere I got May 5th.  So you are now

stating that there is no way that she worked between April 27th and

May 3rd?  Is that right?  That would be seven days.

MS. HARGIS: According to this she didn't work, she didn't

get a check.

THE COURT: If she didn't get any money for that May 9th

paycheck, then she did not work between April 27th and May 3rd,

correct?

MS. HARGIS: Right.

(T. pg. 90-91, lines 23-25 & 1-8)

The pay records contained in the record herein clearly show that the claimant did
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not work or receive any compensation for the pay period covering work days of

April 27, 2008, through May 2, 2008.  Also, the claimant credibly testified and the

medical evidence supports her testimony that she did not work from the date of

the incident through April 26, 2008, which would have been an additional four

days on top of the six days from April 27, 2008, through May 2, 2008.  Therefore,

I find that the claimant has proven by a preponderance of the evidence that she

remained within her healing period and did not return to work for the ten days

covering April 23, 2008, through May 2, 2008.  Therefore, the claimant is entitled

to temporary total disability benefits for those ten days.  In addition, claimant’s

attorney is entitled to a full statutory attorney fee for the temporary total disability

benefits awarded herein.

The main source of contention regarding this claim is whether the claimant

is entitled to temporary total disability benefits from November 4, 2008, through

a date yet to be determined.  The claimant testified and the pay records

contained herein clearly show that claimant returned back to work on May 3,

2008, from her admitted compensable injury.  Although the claimant was returned

to work with restrictions, she nonetheless returned and worked from May 3, 2008,

up through her ultimate departure on November 13, 2008.  The claimant would

have the Commission believe that the respondents fired her on November 13,
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2008.  And I must assume their theory is that i t had something to do with her

compensable injury.  Failure to return to work must be for reasons related to the

compensable injury.  See, Fendley v. Pea Ridge School Dist., CA 06-585, Full

Commission Opinion dated December 20, 2006. 

This administrative law judge went to great lengths to try and understand

from the claimant and her counsel the correlation between the claimant’s

departure on November 13, 2008, and her compensable injury.  If the claimant’s

theory was that she was wrongfully terminated from her employment where

suitable employment was available within her restrictions then that would be a

claim under A.C.A. § 11-9-505(a) which was not an issue herein and will not be

discussed.  On the other hand, if the claimant is arguing that the respondents

terminated her due to her compensable injury and therefore she is not able to

return to work and still within her healing period, then one would have to believe

that the respondents were looking for a way to get rid of the claimant due to her

compensable event.  I find the theory that the respondents terminated the

claimant due to her compensable injury to be ridiculous.  If the respondents had

wanted to find a way to cease the claimant’s employment, they had every

opportunity and the right to do so when the claimant admittedly left her work and

went into town to run a personal errand.  The claimant admittedly remained on
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the clock while she left her employment and notified no one.  Such an act could

be considered theft of company time and could have been more than enough

reason for the employer to cease a claimant’s employment.  However, as the

record reflects, the respondents merely suspended the claimant and allowed her

to come back to work.  

I find that the claimant voluntarily left her employment and therefore

pursuant to A.C.A. § 11-9-526 is not entitled to any indemnity compensation after

November 4, 2008.  I find that the respondents offered the claimant suitable

employment within her restrictions and she refused said employment.  Clearly,

the claimant had been working for the respondents as a guard for several months

within her light duty restrictions and could have continued to do so had she not

refused the employment.

Even if one were to assume the claimant was terminated, which I do not,

and go along with the claimant’s argument, I still find she would not be entitled

to temporary total disability benefits after November 4, 2008, because such

termination would have been justified.  First, the claimant left work while still on

the clock, returned and never advised anyone she had left while she was in a

position of trust as a security officer.  Had the respondents terminated the

claimant for failure to sign an employment agreement, I do not find such a
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requirement unreasonable and further find that the claimant did in fact return to

work for several months after her compensable injury.  Therefore, I find that

claimant has failed to prove by a preponderance of the evidence that she is

entitled to any temporary total disability benefits after November 4, 2008.

AWARD 

The claimant has been awarded temporary total disability benefits for a

period of ten (10) days from April 23, 2008, through May 2, 2008, and the

respondents are directed to pay said benefits in accordance with the findings of

fact and conclusions of law set forth herein.  All accrued sums shall be paid in a

lump sum without discount and this award shall earn interest at the legal rate until

paid, pursuant to A.C.A. § 11-9-809.

Because temporary total disability was controverted in its entirety, the

claimant’s attorney would be entitled to a 25% attorney’s fees on the indemnity

benefits awarded herein, one-half of said fee to be paid by the claimant, and one-

half to be paid by the respondents in accordance with A.C.A. § 11-9-715.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


