
1

 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F809737

JOE P. BUCKLEY, EMPLOYEE CLAIMANT

FRASER CLAY WORKS, INC.,
EMPLOYER                                               RESPONDENT

TECHNOLOGY INSURANCE,                                
CROCKETT ADJUSTMENT, INC.
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                                                  
 

OPINION FILED OCTOBER 27, 2009 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.   

Respondents were represented by The Honorable J. Leslie Evitts
III, Attorney at Law, Fort Smith, Arkansas.
   

                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 19,

2009, in Mountain Home, Arkansas.  A prehearing telephone

conference was held in this matter, and on June 23, 2009, a

Prehearing Order was entered.  This Prehearing Order set forth

the stipulations offered by the parties, their contentions, and

the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 

the hearing, as the following stipulations are hereby accepted: 

     1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including June 15, 2008.

3.  The claimant’s temporary total disability rate is

$315.00, and his permanent partial disability rate is $236.00.

4.  This claim has been controverted in its entirety. 

5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act. 

By agreement of the parties, the issues to be presented

at the hearing were as follows:

1.  Constitutional Issues.

2.  Compensability of the claimant’s alleged back injury. 

     The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire, these are hereby

incorporated herein by reference.   

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of June 23, 2009 and the

parties’ Responses to the Prehearing Questionnaire, as these have

been marked as Commission’s Exhibit No. 1.  The claimant’s 

Constitutional Exhibit has been marked as Claimant’s Exhibit No.

1.  The Claimant’s Letter of July 24, 2009 with Motion to Recuse

was marked as Claimant’s Exhibit No. 2.  The claimant’s Brief in

Support of Constitutional Challenges is incorporated into the

hearing transcript of August 19, 2009 by reference, as it has
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been blue-backed, and marked as Claimant’s Exhibit No. 3.  The

claimant’s Discovery Documentary Packet was marked as Claimant’s

Exhibit No. 4.  The respondents’ Documentary Packet was marked as

Respondents’ Exhibit No. 1.  The claimant’s deposition was marked

as Respondents’ Exhibit No. 2.  The respondents’ August 4, 2009

Letter and Respondents’ Response to Claimant’s Motion to Recuse

and Brief in Support of were marked as Respondents’ Exhibit No.

3.  The Medical Packet was marked as Joint Exhibit No. 1.

The following witnesses testified at the hearing: Sherry 

Fraser, Maria McDaniel, and the claimant. 

                          DISCUSSION

     Sherry Fraser gave testimony during the hearing.  Ms. Fraser

testified that Fraser Clay Works has been in business

approximately  twenty years.  They produce decorative wall tile. 

According to Ms. Fraser, the company was started by her husband

and herself.  

     She testified that the claimant began working for her

company in July 2002.  Ms. Fraser testified that the claimant’s

basic responsibilities included, packing, coordinating orders as

far as them being filled, answering the telephone, and loading

and unloading kilns.

    Ms. Fraser admitted that the claimant was a good worker with

good attendance.  She also agreed that he was always honest in

everything that he did or said around them.  However, she denied
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any knowledge of the claimant’s June of 2008 injury, until she

received paperwork from his attorney.  

     She admitted that she had heard the claimant complain of

back problems over the years.  However, she admitted that the

claimant was able to do his job, even with his complaints.  Ms.

Fraser testified that the claimant did the packing, which was not

a heavy job.  Ms. Fraser agreed that the claimant’s back problems

got worse over the six years he worked there.

     On cross examination, Ms. Fraser testified:

Q.  Ms. Fraser, did Mr. Buckley ever report to you that he
had sustained a worker’s comp injury?

A.  No.

Q.  Or any type of injury on the job?

A.  No, never.            

     With respect to prior complaints that the claimant made

about his back problems, she testified:

Q.  Ms. Fraser, we were talking about what statements you
recall Mr. Buckley making when he would come to work.

A.  The one specific one is he had to give up playing
basketball because it hurt his back too much.  He also gave
up playing softball.  One time, he had gotten stranded up on
his roof and the ladder had fallen down and there was no one
home and he jumped down and he had hurt his back at that
time.  

Q.  That’s fine.  That was just a few again.  But my point
being is there -- you said that he never reported any type
of work-related injury --

A.  No.

Q.  -- over the years, the six years that he worked there?



5

A.  No.
     

     Ms. Fraser essentially testified that the claimant’s last

day of work for them was around August 29th or 30th.  She admitted

that the claimant gave them approximately six weeks’ notice.  Ms.

Fraser admitted to knowing about the claimant’s plan to have

surgery, before he actually had the surgery.  According to Ms.

Fraser, the claimant told her about his back surgery.  However,

she denied that the claimant ever once told her he hurt his back

at work.  

    She essentially admitted that she first received notice that

the claimant was making a workers’ compensation claim when she

got a letter from his attorney, which was dated September 24,

2008.  Ms. Fraser testified that Fraser Clay has posted notices

about reporting workers’ compensation claims since they owned the

company.          

     The claimant’s wife, Maria McDaniel, also gave testimony 

during the hearing.  According to Ms. McDaniel, they were married

for nine years, divorced and were remarried in July of last year.

     According to Ms. McDaniel, before going to work at Fraser

Clay Works, the claimant indicated that he had soreness of the

back.  She further agreed that the claimant had temporary

problems with his back from time to time.  However, she denied

that the claimant had surgery on his back before going to work at

Fraser Clay Works.  
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     Ms. McDaniel denied that the claimant’s back prior problems

interfered with his ability to do things around the house.  She

testified:

Q.  Okay.  Did he hurt himself at work, Fraser Clay Works?

A.  Yes.

Q.  And what do you recall about him getting hurt at Fraser
Clay Works?

A.  I remember him coming home and saying that it popped and
he was in quite a bit of pain and we put some ice -- tried
to put some ice on it.  And just, you know, there’s a couple
of times I saw him fall because his leg went numb.

Q.  Okay.  Did he tell you that he had told the employer
about the injury at work?

A.  Yes.  

Q.  And did you ever have any conversations with either one
of the Frasers?

A.  I actually did some contract labor for them.

Q.  And did you ever talk to them about Joe’s back?

A.  Oh, I was actually kind of the shy one.  I didn’t really
talk too much to people then.

Q.  Okay.  You don’t remember doing that?

A.  No, I don’t.

Q.  Okay.  But Joe had told you he had told them about his
injury; is that right?

A.  He did, uh-huh.

Q.  Do you remember about what date that was that he hurt
his back at Fraser Clay Works?

A.  Oh, I would say --

Q.  How long ago was that?
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A.  I would say it’s about two years, two or three years
after.

Q.  He went to work there?

A.  Right.

Q.  Okay.  

A.  Seems like.  I couldn’t be exactly for sure.

     According to Ms. McDaniel, since the claimant’s back

surgery, he continues with back problems.  She testified that the

claimant has not work since his back surgery.  

     Ms. McDaniel admitted to accompanying her husband to the 

doctor.  According to Ms. McDaniel, she heard the claimant 

mentioned to the doctors the injury had occurred at Clay Works. 

However, she admitted that the doctors billed the claimant’s

treatment through her medical insurance.  

     On cross examination, Ms. McDaniel admitted they were

married for the first time in 2000, divorced in March of 20008,

and then remarried in July of 2008.  

     Ms. McDaniel testified:

Q.  Now, you told Mr. Spencer that you remember Mr. Buckley
coming home one day saying he had hurt his back at work and
it popped and you put -- you all put some ice on it.

A.  Right.

Q.  When was that?  I didn’t get a date or a time.

A.  I couldn’t tell you a specific date.  It was about two
or three years after he had started.

Q.  And he started when?  In 2000 --
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A.  2002.

Q.  Two?

A.  I believe.

Q.  This incident you’re talking about --

A.  About 2004.

Q.  -- 2004.

A.  Around 2005.

Q.  2005?

A.  Uh-huh.

Q.  Okay. Now, this claim for workers’ comp benefits was 
     filed in September of 2008.  So four to five -- three to     
     four years after you recall that incident at work.

A.  Yes.

Q.  But Mr. -- so back when Mr. Buckley hurt it that time
you were telling us about, he didn’t file a workers’
compensation claim, right?

A.  Not as far as I know.  I wasn’t working there at the
time.  I worked there mostly during the beginning of the
year when they’d have -- when they’d go out of town for
shows.

Q.  But he didn’t -- you said he got medical treatment under
his -- under your medical insurance, right?

A.  Right.

Q.  He didn’t file it under workers’ comp insurance.

A.  No.

Q.  Are you aware of Mr. Buckley having had prior workers’
compensation claims with his left knee?

A.  I am.

Q.  Had surgery on his left knee several times.
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A.  Yes.  Three, I believe.

Q.  I’m sorry?

A.  Four.  I thought it was three.

Q.  Okay.  Three or four.

A.  Yes.

Q.  And that was paid for by workers’ comp because he’d
filed a workers’ compensation claim.

A.  Right.

     The claimant also gave testimony during the hearing.  At the

time of the hearing, the claimant was thirty-nine years old.  He

completed high school.

     With respect to prior back problems, the claimant testified:

Q.  Okay.  Tell me, Joe, when you went to work at Fraser
Clay Works, were you having any significant problems with
your back?

A.  My back was sore, you know, it stayed sore.  The one job
that I had my knee surgeries was before I met Maria, I
worked at Aeroquip and they made hydraulic hoses, you know,
big hoses, and that’s where I’d hurt my knee and had
surgeries.

Q.  And so as a result of the knee injury, the off balance,
you started having some soreness in the back?

A.  I started using my back a lot more than what I should
have to prevent re-injury.

Q.  Did you ever go to a doctor with those problems?

A.  With my back?

Q.  Before you had the injury at Fraser Clay Works?

A.  I had tried, you know, the cortisone shots before --

Q.  Before the injury at Fraser Clay Works?
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A.  Before this last injury of last year, in June of 
     last year, yes.

     The claimant testified that he injured his back in June of

last year while weighing tiles that were to be shipped. 

According to the claimant, he had picked a box up off the scales

and set it on the floor so that he could weigh the next box, and

as he did, his back popped, and he felt pain go down to his right

leg.

     According to the claimant, he told Ms. Fraser that it/his 

back popped and they talked about it a little bit, and he took

off early because of it.

     He denied that the respondents indicated to him concerns

about turning in injures because of their premiums going up.  The

claimant denied that Ms. Fraser completed or asked him about

filling out a First Report of Injury at that point.       

    The claimant testified that the bundle he was taking off the

scales weighed thirty-two to thirty-five pounds.  He testified:

Q.  And not only are you -- is the respondent in this case
refusing to pay you anything, workers’ comp, they’re also
attaching your credibility.  They’re saying you’re a liar. 
Did you lie when you said that you told her, Ms. Fraser,
that you had a pop in your back when you were picking up
this bundle of tiles and putting it on the floor?  Did Ms.
Fraser actually hear you say that to her?

A.  Yes, sir, I was standing in front of her when I did.

Q.  And what was her response?

A.  She asked me if I needed to go to a doctor.

Q.  And what did you say?
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A.  I said I would rather wait and try to put ice on it and
see what happens.

Q.  Okay.  And she said that you never said that.  You never
told her about it.

A.  Yes, sir.

Q.  Is it true that you never told her about that?  What is
true?

A.  I did tell her.  And I had to tell her simply because it
affected my work.

     The claimant maintains that he could hardly take a step

after this incident, and had to sit down.  He admitted to going

to see Dr. Robinson.  According to the claimant, after nothing

showed up on the x-rays, he suggested that they get an MRI done,

which showed the problem.  The claimant admitted to being sent to

Dr. Tom Briggs, who performed surgery on September 18, 2008.

     He testified:

Q. Now, Joe, are you asking the Commission to find that
clearly your surgery was related to your injury on that date
in June of ‘08?

A.  Yes, sir.

Q.  Now, those -- that surgery and those medical records,
the medical that you incurred with Dr. Lonnie Robinson and
Dr. Tom Briggs, that was paid through your wife’s insurance;
is that correct?

A.  Yes.

Q.  Did they know that there was a workers’ comp claim that
they controverted, they said they weren’t going to pay it?

A.  Yes.

Q.  Did you ever lie about not having a workers’ comp claim
pending or anything of that sort?
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A.  No, sir.

Q.  Did you ever tell them it was not related to work to be
able to get your insurance to pay?

A.  No, sir.

     On cross examination, the claimant agreed that he recalled

having his deposition taken on May 8, 2009.  He admitted that

during his deposition testimony, he testified that he told Ms.

Fraser that day he had hurt his back, but he did not report it as

a workers’ comp.  The claimant further agreed that it never came

up in conversation to report it as workers’ comp.

     The claimant admitted to having two prior workers’ comp 

claims.  He agreed that these claims were accepted by his

employer, he filled out paperwork, and his medical bills got

paid.  

     He testified:

Q.  Okay.  Now, you also told me in your deposition that you
went to see Dr. Lonnie Robinson here in Mountain Home the
day after you hurt you back at Fraser Clay, right?

A.  Correct.

Q.  Okay.  You told us on direct examination, you said you
went home early that day that you hurt your back and then
you went to see Dr. Robinson the next day.

A.  Right.

Q.  Okay.  You told me in the deposition that you
specifically told Dr. Robinson how you hurt your back, where
you hurt your back, but you didn’t report it to Dr. Robinson
as workers’ comp.  Do you recall that?

A.  I recall that.
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     The claimant admitted to having a cortisone shot for his

back prior to this injury, which occurred in July of 2007.  He

agreed that in July of 2008, he gave Fraser Clay approximately

one month’s notice that August 29, 2009, was going to be his last

day of employment.  The claimant admitted that in between that

time, he had gone to see Dr. Briggs.

     He essentially admitted to having testified during his  

deposition that he prior back problems in Texas, while working

for Walmart 2001-2003.  He further agreed to having stated that

it was never severe back pain, and that he never had any numbness

or tingling in his legs prior to the injury of June of 2008.      

     The claimant testified:

Q.  Okay.  You told me in your deposition that you had had
no medical treatment for your back prior to the June 15th,
2008 accident.  Do you recall that?

A.  No.  I don’t recall that.  I had the cortisone shots and
I had tried chiropractic, but --

Q.  So when you told me in your deposition that you had no
medical treatment prior to June 15th, 2008, now that’s not
true and we’ve got the medical records, right?

A.  You do have the medical records, yes.

Q.  Okay.  You told me in your deposition that you had never
had an MRI on your back prior to the June 15th, 2008 injury. 
Do you recall that?

A.  No.

Q.  You told me you had seen a chiropractor in 2006, but
that was for your upper neck only.

A.  That was for headaches and I asked them to take a look
at my back as well because it was bothering me.
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Q.  Do you recall in your deposition you told me it was,
quote, for your upper neck only?

A.  Not only.  I remember telling you I started with the
neck --

Q. Okay.  

A.  -- because of the headaches.

     The claimant did recall seeing Dr. Robinson for chronic 

back pain in June of 2006.  At which point, he ordered the

cortisone shot.  He also recalled Dr. Robinson having ordered

physical therapy treatment for him in January of 2006.   

    He testified:

Q.  So you don’t recall having the MRI of the back on April
28th, 2006?

A.  If it’s there, I had it done.  I’m just saying I don’t
remember it.

Q.  Okay.  After you had the MRI, then Dr. Clark did the
lumbar epidural steroid injections, the shots in the back.

A.  Yes, sir.

Q.  You had that done three separate times, May 11th, 2006,
July 31, 2006, and November 2nd, 2006.

A.  Right.

Q.  Okay.  After you saw or had the third injection, you
then went to see Dr. Charles Osgood, the chiropractor.

A.  Yes, sir.

Q.  Okay.  Now, today, you say Dr. Osgood was treating you
for headaches and you asked him to look at your low back.

A.  I asked him to try popping my back.

Q.  So if in the deposition that the Judge has that says you
were seeing a chiropractor for upper neck problems only,
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we’ve got a discrepancy, right?

A.  Yes, sir.

Q.  You saw Dr. Osgood from January the 12th, 2007 until
July 18th, 2007.  Sound about right?

A.  Yes, sir. 

     With respect to his treatment from Dr. Robinson, the

claimant agreed that he went to see Dr. Robinson the day

following the injury in June of 2008.  He testified:

Q.  So if the next record that we can find from Dr.
Robinson’s clinic was July the 23rd, 2008, we’re missing a
medical record or you didn’t see the doctor or how do you
explain it?

A.  It might have been after the 15th.  I mean, it’s -- like
I said, it was on or around.  It could have been a few days
after that.

Q.  Well, we’re talking June, you went to see Dr. Bruton in
Dr. Robinson’s clinic on July the 23rd, 2008.  Do you recall
that?

A.  I remember talking to Dr. Bruton.

Q.  Do you remember going in to see Dr. Bruton saying you
were back on insurance and you’d had an MRI two years ago
which was abnormal and you wanted another MRI?

A.  Okay.  I -- I don’t know what to say to that.  I’m still
-- 
Q. Any report -- 

     The claimant testified:

Q.  When you saw Dr. Bruton on July 23rd, 2008, this medical
report doesn’t say anything about having hurt your back at
work the month before.

A.  No, sir.

Q.  You then had the MRI of the lumbar spine on July 24th,
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2008 and they compared it back to the one that had been done
in 2006, correct?

A.  Yes, sir.

Q.  That’s when Dr. Robinson’s office then referred you to
Dr. Briggs.

A.  Correct. 

Q.  You saw Dr. Briggs on August the 20th, 2008.

A.  Yes, sir.

Q.  The first time in Springfield.

A.  The first time in Springfield.

Q.  You’re still working for Fraser Clay.

A.  Yes.

Q.  In fact, that was the week before your last day.

A.  Right.

Q.  You’d given notice back in July.

A.  Yes, sir.

Q.  End of July.  Okay.  Mr. Spencer asked you a few minutes
ago, he said that Dr. Briggs and Dr. Robinson were both
aware that workers’ comp had denied your claim when you saw
them.

A.  No, sir.

Q.  It couldn’t have been because you hadn’t filed a claim
for --

A.  I didn’t file it.

Q.  -- workers’ comp.

A.  No, I didn’t --

Q.  You didn’t file the workers’ comp claim until --
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A.  I talked --

Q.  -- after -- in fact, until after you’d had your surgery,
right?

A.  Right.  They were aware I hurt it at work, but they --
there’s nothing there saying that there was a workers’ comp
claim.

                    
     The claimant maintains that he told Dr. Briggs he injured

his back at work.  He agreed that although Dr. Briggs’ report

states that his pain had been present for approximately six to

seven years, he recalled doing heavy lifting, pain was immediate

down bilateral legs, it does not say anything about hurting his

back at work in or around June 15th, 2008.  The claimant admitted

that when he saw Dr. Briggs on September 11, 2008, he elected to

proceed with surgery and had never filed the claim as a workers’

comp claim.    

     On redirect examination, the agreed that he did not ever

tell the doctors not to put down that he hurt himself at Fraser

Clay Works.  He further agreed that he did not participate in any

kind of scheme to try to get his group major medical company to

pay for this(medical treatment) rather than workers’ comp.  

     The claimant testified:

Q.  Do you have any explanation as to why your doctors, Dr.
Robinson and Dr. Briggs, did not put that in the records
when you told them you were hurt at Fraser Clay Works?  Do
you have any understanding as to why they didn’t do that?

A.  I didn’t file the workers’ comp claim in the beginning
because of my history of my back being sore.  I didn’t
realize that I could have. 
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     On recross examination, the claimant agreed that when he saw

Dr. Bruton on July 23rd, 2008, he went in and specifically told

him that he had insurance coverage and wanted another an MRI. 

However, the claimant continued to maintain that he told Dr.

Bruton how he hurt himself because he asked.  

     However, he testified:

Q.  You told Dr. Bruton?

A.  Yes, sir.  He was covering for Dr. Robinson that day and
he asked me how I hurt my back.  Now, whether or not it was
--

Q.  Whether he put it in the records, you don’t know --

A.  I don’t -- I don’t know why he did or didn’t.  It might
have been, you know, a conversation starter for all I know.

Q. And you don’t know why when you saw Dr. Briggs in
Springfield that he talked about you having pain for six to
seven years and you having some pain in 2006, but he doesn’t
say anything about you having an injury in June of 2008. 
That’s just a mystery, right?

A.  As far as I know.

     The claimant’s deposition was taken on May 8, 2009.  He

testified that Dr. Lonnie Robinson is his family doctor, and has

been since the last year.  At the time of his deposition, the

claimant testified that he last saw Dr. Robinson, probably in

July of 2008.  According to the claimant, Dr. Robinson referred

him to Dr. Briggs.  

     He testified that saw Dr. Robinson approximately three time

between June and July, when he first hurt his back.  According to

the claimant, his injury of June 15, 2008, occurred as he was
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weighing a box for shipment.  The claimant testified that when he

picked the box up off the scales to set it on the floor, his back

popped and he felt tingling his right leg, all the way down

through his toes.  He further testified that he told Sherry (Ms.

Fraser), what he had just done, and she told him to sit down for

a while.  

     According to the claimant, his accident occurred after his 

his morning break.  The claimant testified that the box of

ceramic tile that he was lifting weighed approximately thirty-

five pounds.  The claimant testified that he went to the doctor

the next day, June 16, 2008.  According to the claimant, he saw

Dr. Robinson.  He maintains that he told Dr. Robinson he hurt his

back at work.  However, he did not report the accident to Dr.

Robinson as a workers’ compensation accident.  The claimant

explained:

A.  Why not?

Q.  I couldn’t tell you.  I don’t know.

A.  But you did tell him specifically how you hurt your 
     back?  

Q.  I told him how I’d hurt it and where I hurt it.  I
didn’t report it as a Workers’ Comp. case.

     According to the claimant, when he saw Dr. Robinson on June

16, 2008, he took and x-ray and felt around on it and gave him a

prescription.  The claimant testified that he told Sherry about

his doctor’s visit and that he was going to have the MRI.
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     He testified:

Q.  Did you tell Sherry then that you wanted to report this
as a Workers’ Compensation claim?

A.  It was never mentioned.

Q.  Okay.  Did you ever tell Sherry you wanted to fill out
paperwork for a Workers’ Compensation [sic] claim. [sic]

A.  No. Sir.

Q.  When you had your two prior injuries at Aero Corp, did
you fill out paperwork reporting a Workers’ Compensation
[sic] claim?

A.  Yes sir.        
 
     The claimant testified that he told Sherry he had surgery

scheduled, but he did not tell either Bill or Sherry he wanted to

make a workers’ compensation claim.  

     He explained that was going to pay for the surgery through,

a friend, Maria McDaniel, his second wife (ex-wife).  However,

the bills were denied by the insurance company.  According to the

claimant, she put him on her insurance in September of 2008,

after he told he had set up a surgery.  

     The claimant admitted prior problems with his back 

being sore.  He denied any prior treatment for his back before

the June 15, 2008 incident. (Rx #2, p. 58-59).       

      He admitted to receiving chiropractic treatment for his

neck, in 2006.  The claimant specifically denied having any

chiropractic treatment for low back.  He also denied having an

MRI of the back, prior to June 2008.              
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     The claimant filed a Form AR-C with the Commission on 

September 30, 2008, alleging a June 15, 2008, injury to his back. 

     A review of the medical evidence of record demonstrates that

the claimant sought medical treatment on June 9, 2005, from Dr.

Lonnie Robinson, due in part, to complaints of chronic low back

pain.  He noted that the claimant had low back pain for the last

four to five years, but no obvious injury.  With respect to his

back, Dr. Robinson assessed the claimant with “lumbar strain,”

for which he recommended Naprosyn and muscle relaxers.  

     On January 6, 2006, the claimant returned to see Dr.

Robinson.  At that time, he reported that he had chronic low back

pain for some time.  The claimant also had pain in his right hip. 

Dr. Robinson wrote, “His legs have gone numb at times, though not

frequent.”  His impression was, “chronic back pain,” for which he

recommended physical therapy treatment.  

     The claimant underwent evaluation for physical therapy 

treatment on January 11, 2006, at Baxter Regional Medial Center,

with Jason Smith, a physical therapist.  He reported a history of

a three-year history of right lower back pain.  The claimant

reported that this was a constant pain, which he rated to

approximately 9/10.  Therapist Smith wrote, in pertinent part:

... He can recall no trauma that originated his pain.  He
states that is pain has not moved from its original
location, although he has reported a couple of infrequent
episodes of numbness and tingling in both lower extremities. 
He reports that his pain has exacerbated within the last
year.  His past medical history is uneventful....
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     On February 7, 2006, Therapist Smith reported that the

claimant would be discharged from outpatient physical therapy. 

     An MRI of the lumbar spine was performed on April 28, 2006,

with the following impression:

1.  Severe spinal stenosis at what I am calling L3-L4 from
posterior central disc herniation and disc bulge, as well as
congenitally small spinal canal. The patient has a 
transitional vertebrae at L5, so the numbering is not
entirely clear.
2.  Mild degenerative disc change a L4-L5.   

     On May 11, 2006, the claimant underwent lumbar epidural

steroid injections with Dr. James Clark.  Dr. Clark also

performed epidural steroid injections on July 31, 2006 and

November 2, 2006. 

     The claimant was seen by Dr. Charles Osgood on January 12, 

2007 due to complaints of feeling constant moderately severe pain 

in the lower back area bilaterally.  He reported to Dr. Osgood

that his pain was nine and sciatica at nine, based on a one to

ten scale.  The claimant also reported that he was feeling severe

constant numbness of the right leg.  At that time, Dr. Osgood

assessed that the claimant’s condition was acute.

     On January 15, 2007, the claimant returned to see Dr.

Osgood.  He reported at that time that there had not been any

significant improvement in the lumbar region pain bilaterally. 

The claimant also reported that the pain in sciatic nerve

distribution on the right continued to be the same, and he felt

that numb right leg sensation was just about the same.
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     It appears that the claimant continued under chiropractic

treatment with Dr. Osgood from January 2007, until July 18, 2007. 

However, on July 18, 2007, Dr. Osgood wrote, in pertinent part:

Subjective: The patient stated on his visit today that his
left and right lumbar region pain is about the same. 
Additionally, he stated that there is a persistent degree of
pain in the sciatic nerve distribution on the right.  He
reported that there is no change in the severity of the
numbness of the right leg....

     The claimant underwent evaluation with Dr. Ronald Bruton on

July 23, 2008.  The claimant requested an MRI of the lumbar

spine.  Dr. Bruton noted that the claimant had a history of

severe spinal stenosis.  He noted that the claimant’s “pain had

been manageable until lately, now with radiculopathy sxs to

toes.”  Dr. Bruton further wrote that the claimant’s pain ranged

from 5-10 on scale of one to ten.  He assessed the claimant with

“spinal stenosis-lumbar.”

     The claimant underwent an MRI of the lumbar spine without

contrast on July 24, 2008, with an impression of:

1. Very significant central and bilateral foraminal
stenosis, more on the right than the left, due to facet and
ligamentum flavum changes and diffuse broad-based disk bulge
with a small  central and right paramedian protrusion.  The
summation of these findings causes severe central and very
prominent bilateral foraminal stenosis, more off to the
right, although it is bilateral.  
2.  There may be a minimal progression from old studies, but
his would be only 1mm or so.  The stenosis was severe in
2006, and it is still severe at this time.  The disk is not
atrophied and not shrunk.

     On August 20, 2008, the claimant saw Dr. Thomas Briggs, with

a chief complaint of “low back, bilateral hip and leg pain.”  The



24

claimant reported to Dr. Briggs that his low back and leg pain

had been present for approximately six to seven years.   At which

time, he recalled doing heavy lifting while at work and pain was

immediate.  In 2006, the claimant recalled doing heavy lifting

and pain was immediate down bilateral legs.  The claimant

reported that his pain was constant across his low back, into

bilateral hips and radiated down the right leg.  The claimant

further reported intermittent numbness to all toes on the right

foot.  Dr. Briggs noted that the claimant’s MRI of the lumbar

spine done on July 24, 2008 had revealed advanced facet

degeneration at L3-4-5, with congenital fusion of the L5-S1 disc

(or lumbarization partially of S1).  He noted that there was wide

open facets indicating instability especially at L3-4, and that

there was significant stenosis at L3-4 worse than L4-5.  Dr.

Briggs’ impression was, “lumbar stenosis, with neurogenic

claudication, and instability at L3-4-5.”  At this time, the

opted to proceed with a lumbar decompression and fusion at L3-4-

5, with 360 degree fusion.  

     The claimant underwent back surgery on September 18, 2008,

which was performed by with Dr. Briggs.  

    On May 4, 2009, the claimant underwent an MRI of the lumbar

spine, with the following impression:

1. Status post PLIF from L3 to L5 with no complicating
features. 
2.  Mild spinal stenosis at L2-3 centrally.
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                         ADJUDICATION 

A.  Constitutional Issues

     On July 27, 2009, the claimant filed with the Commission, a 

Motion to Recuse and a Brief in support of said Motion in this

matter with the Commission, challenging, inter alia, the

constitutionality of the provisions of the Arkansas Workers’

Compensation Act that provide for the establishment of

administrative law judges. 

     The respondents filed with the Commission, a Response and

Brief to the claimant’s Motion to Recuse and Constitutional

Challenges, on August 6, 2009. 

     With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional

challenges, I find that the Arkansas Court of Appeals has soundly

rejected identical arguments in Long v. Wal-Mart Stores, Inc., 98

Ark. App. 70, ___ S.W.3d ___ (Ark. Ct. App. Feb. 21, 2007), pet.

for rev. denied, No. 07-268 (Ark. May 3, 2007).  

      Therefore, the claimant’s Motion for Recusal is hereby

respectfully denied, and I find his constitutional challenges to

be without merit.  Hence, the Act is constitutional.

B. Compensability 

    Ark. Code Ann. § 11-9-102(4)(A)(i) defines "compensable

injury":

      An accidental injury causing internal or external           
      physical harm to the body or accidental injury to           
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      prosthetic appliances, including eyeglasses, contact        
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical 
      services or results in disability or death.  An injury 
      is “accidental" only if it is caused by a specific 
      incident and is identifiable by time and place of 
      occurrence[.]
     
      A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of

the evidence that he sustained a compensable injury.  Ark. Code

Ann. §11-9-102(4)(E)(i).   

     In the present matter, the claimant essentially contends

that he sustained a compensable injury to his back on or about

June 15, 2008, while lifting tiles from the scale to place them

on the floor.   

     Here, I find that the claimant was not a credible witness.  

Specifically, at the hearing and during his deposition testimony,

the claimant testified that he had only experienced problems of

soreness of the back.  

     During his deposition, the claimant testified that prior to

the June 15, 2008, he had never received any treatment for his

back, nor had he had a previous MRI of the lumbar spine

performed.  The claimant specifically testified during this

proceeding that he had received chiropractic treatment for only

his neck.  At this time, the claimant also testified that he had 

experienced only soreness of the back.  He specifically denied



27

any prior problems of numbness and tingling of the right leg.     

     Despite these assertions, I find that a preponderance of the

credible evidence establishes that the claimant’s back problems

at issue pre-existed the incident of June 15, 2008.  Hence, the

claimant has failed to establish that he sustained a compensable

back injury arising out of, and in the course of his employment

with the respondent-employer during said incident.

     Here, the medical evidence of record demonstrates that the

claimant was seen by Dr. Robinson in June of 2005 due to

complaints of low back pain for the last four or five years, for

which he prescribed medications.  In January of 2006, the

claimant returned to see Dr. Robinson with continued complaints

of pain in his low back, mostly in his right hip.  At that time,

Dr. Robinson’s impression was “chronic back pain,” for which he

ordered physical therapy treatment, which was done.  The claimant

underwent an MRI of the spine in April 2006, which indicated that

the claimant had severe spinal stenosis at L3-L4, because of a

posterior central disc herniation and disc bulge as well as

congentially small spinal canal at that level.  The claimant also

had what appeared to be degenerative disc changes with bulging at

L4-L5.  Subsequently, the claimant underwent three lumbar

epidural injections, with Dr. Clark with the last one occurring

in November of 2006. 

    The medical evidence also demonstrates that the claimant
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underwent chiropractic treatment with Dr. Osgood, from January

2007 through July 2007, not just for his neck, but also and

primarily due to complaints of the back.  The claimant reported

to Dr. Osgood that he was feeling constant moderately severe pain

the lower back area bilaterally.  He also had complaints of

severe constant pain the right sciatic area and feeling of

constant numbness of the leg.  

     The claimant’s symptoms after the alleged work incident of

June 15, 2008, appear to be identical and of same magnitude as

they were before this incident.  In fact, the MRI of July 24,

2008 showed only minimal progression from the old studies. 

Hence, the stenosis was severe in 2006, and it was still severe

at that time.     

     Although the claimant testified that he reported to the 

doctors his June 15, 2008, there is absolutely no mention of this

alleged work-related injury in any of the medical reports.  In

addition to this, when the claimant sought treatment for his

alleged injury, he filed it with his group health insurance and

not as a work-related injury.  

     Here, the claimant did not make a claim for workers’

compensation until on or about September 24, 2008.  At which

point, he had already undergone back surgery with Dr. Briggs.

     Ms. Fraser credibly testified that the claimant did not

report a work-related injury during his employment with Fraser



29

Clay Works.  She also credibly testified that she was made aware

of the claimant’s prior back problems by him.  However, her

testimony demonstrates that the claimant attributed his back

problems to activities outside the workplace, such as playing

basketball and jumping off the roof of his house.  Ms. Fraser

testified that although she was aware the claimant had scheduled

his back surgery while still working for Fraser Clay Works, she

credibly denied the claimant ever once told her he hurt his back

at work.            

     In sum, based on all of the foregoing, I find that the

claimant’s back problems at issue pre-existed the incident of

June 15, 2008, by several years.  I therefore further find that

the claimant has failed to establish that his back condition is

causally related to his work incident.  As a result, the claimant

has failed to establish that he sustained a compensable back

injury on or about June 15, 2008.

     Having found that the claimant failed to prove by a 

preponderance of the evidence that he suffered a compensable back

injury, this claim is respectfully denied and dismissed. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.         
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2.  The employee-employer-carrier relationship existed  
    on June 15, 2008, and at all other relevant times.  
     
3.  The claimant’s temporary total rate is $315.00, and 
    his permanent partial disability rate of $226.00.

     
4.  This claim has been controverted in its entirety.

    
5.  The Act is constitutional.  The claimant’s Motion

         for Recusal is hereby denied. 

6.  The claimant failed to prove by a preponderance of  
    the evidence that he suffered a back injury on June 

         15, 2008, during and in the course of his employment 
         with the respondent-employer.   

7.  All issues not litigated herein are reserved.
                           

                               ORDER

    For the reasons discussed herein, this claim must be, and

hereby is, respectfully denied in its entirety.            

      IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge
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