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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F704354

LAURA A. BROWN, 
EMPLOYEE CLAIMANT

JO’S CORNER CAFE, 
UNINSURED EMPLOYER RESPONDENT

                OPINION FILED JULY 31, 2009                       
    
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
on July 15, 2009, in Mountain Home, Baxter County, Arkansas.

Claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  

Respondent was represented by The Honorable Garland Watlington,
Attorney at Law, Jonesboro, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on July 15,

2009, in Mountain Home, Arkansas.  A prehearing telephone

conference was conducted in this case on May 11, 2009.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

the following are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer relationship existed at all relevant

times, including November 6, 2006.

3.  The claimant is entitled to the maximum compensation 

rates. 

4.  This case has been controverted in its entirety.

5.  All other issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Constitutional Issues.

2. Compensability of the claimant’s alleged back and neck

injury.

3.  Medical treatment.

The claimant’s contentions, as set out in her response to

the Prehearing Questionnaire, are hereby incorporated herein by

reference.

The respondent’s contentions, as set out in its response to

the Prehearing Questionnaire, are hereby incorporated herein by

reference.       

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of May 11, 2009, and the  

parties Prehearing Responses, as these were all marked as

Commission’s Exhibit No. 1.  The claimant filed a Post-Trial

Brief with the Commission on July 27, 2009, this has been blue-
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backed and marked as Commission’s Exhibit No. 1.  The claimant’s

Medical Packet was marked as Claimant’s Exhibit No. 1.  The

Constitutional Exhibit was marked as Claimant’s Exhibit No. 2. 

The claimant’s letter of June 29, 2009 was marked as Claimant’s

Exhibit No. 3.  The claimant’s Brief in Support Constitutional

Challenges has been, blue backed, it incorporated into the

hearing transcript of July 15, 2009 by reference, as it has been

marked as Claimant’s Exhibit No. 4.      

     The following witnesses testified at the hearing: the

claimant and Jerry Brown.  

                          DISCUSSION

       The claimant was forty-seven years old at the time of the

hearing.  She worked for the respondent-employer for 

approximately one year as cook.  According to the claimant, on

November 6, 2006, around 7:30 a.m., while lifting an

approximately 50-pound bag of garage into an outside trash

bin/Dumpster, she injured her neck and back, when she struck her

elbow on the bar of the Dumpster, when she twisted her body.  The

claimant essentially testified that she immediately knew

something was wrong, but thought it would go away and she would

be fine.  The claimant testified that she reported the incident

around lunchtime to the owner, Jo Ann Barker, and another

employee, Carney Sokel, who is now deceased.  At that time, the

respondent-employer offered medical treatment to the claimant,

but she refused treatment and told them she wanted to wait, to
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see how she felt the next day.  

     However, the claimant testified that some three days later,

while at work she became unable to work due to her back, it was

very bad and she was unable to stand.  According to the claimant,

she was directed by the respondent-employer to go the doctor. 

The claimant testified that she saw her family doctor, Dr.

Kauffman, who ordered x-rays and MRI’s. 

    With respect to her current neck symptoms, the claimant

testified that her muscles get real tight, mainly down the left

side.  The claimant also testified that she has moderately severe

neck pain and moderate sharp back pain, along with the inability

to sleep at night.  According to the claimant, she is up every

two hours or so.  She described her neck symptoms as being

constant and her back pain as being periodic.  The claimant also

described “shaky and weak” symptoms of the legs and arms.  She

specifically testified that she is unable to do any overhead

work.  The claimant admitted that she is able to clean her house. 

However, she testified that since the incident, her symptoms and

conditions have worsened.         

     The claimant admitted to having had prior problems with her

neck, beginning in 2000, for which she underwent two surgeries

with Dr. Olive.  According to the claimant, after the repair of

some bone spurs in 2002, she did not experience further problems

with her neck until the November 6, 2006 incident.

     On cross-examination, the claimant admitted that she

sustained a work-related injury to her neck while working for
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Price Dropper (Choppers), in 2000.  She agreed that she underwent

a fusion for a herniated disk as a result of this injury, and

another surgery in 2002 due to the bone spurs.  The claimant

admitted that she rides a motor cycle about once month with her

husband.  However, she testified on direct that adjustments have

been made to the seat for her riding.   

     Upon being questioned by the Commission, the claimant

testified that she saw Dr. Kauffman approximately six times

before being notified by her employer that her claim was being

denied.  Although the claimant could not recall the exact date

that she was notified of this, she testified that she believes

that she received this notification around the end of January of

2007.           

     Jerry Brown, the claimant’s husband of twenty-six years,

also testified during the hearing.  He essentially testified that

the claimant has had a lot of pain and muscle spasms with regard

to her neck and back, and been unable to sleep.  Mr. Brown also

testified that he has observed/rubbed muscle spasms in the

claimant’s back.  He further testified that he observed swelling

in her back.  Mr. Brown also testified that the claimant has

swelling and a knot right below her neck.  According to Mr.

Brown, there are a lot of things that the claimant cannot do

since her work incident.  He testified that since the incident,

the claimant’s condition has worsened and her arms and hands

shake.  Mr. Brown testified that he helps with the household

chores, such as vacuuming.  He also admitted that the claimant
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has problems sleeping at night.  Mr. Brown essentially denied

that the claimant had problems with her neck prior to this work-

incident.  According to Mr. Brown, after the claimant was

released by Dr. Olive, she did not ever have any symptoms.

     A review of the medical evidence shows that the claimant

sought treatment for neck and upper thoracic spine problems on

October 10, 2000, from Dr. Paul Olive, as a result of a lifting

work-related incident, while working for Price Chopper.  His

impression was central disc herniation at C5-6.

     On November 6, 2000, the claimant underwent the following

procedures:

PROCEDURES: 1) One level anterior cervical
discectomy for decompression.

2) One level anterior cervical
interbody fusion.

3) Harvesting of underlying structure
iliac crest bone graft.

However, after these procedures, the claimant’s neck and

related symptoms reoccurred.  On May 31, 2001, Dr. Oliver

assessed her with the following:

IMPRESSION:
1) Recurrence of radicular pain in the right upper

extremity.
2) Continuing mid-thoracic back pain.
3) Paresthesias in the right heel.

     Per medical notes dated September 25, 2002, the claimant

underwent a repeat cervical spine surgery, including exploration,

arthrodesis and removal anterior osteophyte, on May 23, 2002.  

     Further review of the medical evidence shows that on 

November 21, 2006, the claimant was seen at the Fulton County
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Internal Medicine Clinic due to low back and leg pain, as result

of lifting some trash.  The claimant was assessed as having “back

pain and sciatica,” for which she was prescribed Vicodin,

Ibuprofen and Flexeril, and directed to do hot soaks.

     On November 27, 2006, the claimant was seen again at the

Fulton County Internal Medicine clinic.  She complained of pain

below her shoulders, pain in the center of her tailbone, and pain

that radiated from low back down left leg.  The claimant reported

that the her pain was made worse when up walking or standing. 

The claimant was assessed with “acute back pain and sciatica.”    

    On November 28, 2006, the claimant underwent x-rays of the

lumbar spine with the following impression:

Marked degenerative changes involving the facet joints,
but no compression fractures are noted.  There are
small bony spurs in the anterior aspect with disc space
narrowing at the L2/3 level and the L5/S1 level.        

     Also, on that same date, the claimant underwent x-rays of

the thoracic spine with the following impression:

Findings discussed above with degenerative changes, but
no fractures or subluxations are appreciated.

     On December 4, 2006, the claimant returned to see Dr. Paul

Kauffman.  He wrote, “Here from follow-up from x-rays c/o chronic

back pain, back pain no better, hurts lower thoracic region and

lower lumbar region - pain worse when standing for even a short

period of time, has been taking Flexeril on regular basis.” Dr.

Kaufman continued the claimant on a medication regimen that

included, but was not limited to Flexeril.     

     An MRI was performed on December 13, 2006, of the lumbar
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spine with the following impression, “No significant

abnormality.”

     On December 20, 2006, the claimant underwent an MRI of the

thoracic spine, with the following impression:

Early degenerative disc disease in the mid thoracic
spine but I see no frankly herniated nucleus pulposus
and no severe central canal stenosis is noted.  The
cord itself is intact.  The patient’s main problems
appear to be in the cervical spine.  Please see that
report.

     An MRI of the cervical spine was done without IV contrast

was performed on December 20, 2006, with the following

impression:

Most pronounced finding is a large bony spur behind the
area of fusion that is indenting the cord causing
central canal stenosis.  There is also central canal
and neuroforaminal narrowing at the C3-C4 level as well
as at the C6-C7 level.  Further evaluation by the
patient’s surgeon is recommended.    

                    ADJUDICATION

A.  Constitutional Issues

     On July 29, 2009, the claimant filed a Motion to Recuse and

a Brief in support of said Motion in this matter with the

Commission, challenging, inter alia, the constitutionality of the

provisions of the Arkansas Workers’ Compensation Act that provide

for the establishment of administrative law judges.  With respect

to the claimant’s Motion for Recusal and the balance of the

Motion pertaining to the constitutional challenges, I find that

the Arkansas Court of Appeals has soundly rejected identical

arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, ___
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S.W.3d ___ (Ark. Ct. App. Feb. 21, 2007), pet. for rev. denied,

No. 07-268 (Ark. May 3, 2007).  

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find his constitutional challenges to be

without merit.  Accordingly, the Act is constitutional.

B.  Compensability of Neck and Back Conditions 

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i)An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  "Objective findings" are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann.

§ 11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury.  Ark. Code Ann. §

11-9-102(4)(E)(i).

     The instant claimant essentially contends that she sustained

a compensable injury to her spine (back and neck) while lifting

an approximately 50-pound bag of garbage into an outside Dumpster

on November 6, 2006.   
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     Here, the claimant gave a credible account of the incident

and her testimony is corroborated by the medical evidence.  She  

promptly reported the incident to management around lunchtime. 

At that time, the claimant essentially refused medical treatment

offered to her by the employer because she wanted to wait to see

if she would get better.  However, the claimant credibly

testified that her symptoms worsened after the incident. 

Approximately three days after the incident, the claimant became

unable to work due to her inability to stand.  Her employer

directed her to seek medical treatment.  Therefore, she sought

treatment from her family physician, Dr. Kauffman, at the

direction of the respondent until around the end of January 2007. 

     The preponderance of the credible establishes that the

claimant in fact sustained a jarring of the spine as a result of

this work-incident of November 6, 2006.  In fact, the instant

claimant has established every statutory element of a compensable

injury to her lumbar spine, except the record does not contain

medical evidence supported by objective findings of the existence

of an injury to her lumbar spine. 

     Specifically, x-rays were taken on November 28 2006, of the

lumbar spine and thoracic spine; however, these did not show any

objective medical findings of a traumatic back injury, only

degenerative changes were demonstrated.  An MRI of the lumbar

spine was taken on December 13, 2006, which demonstrated “no

significant abnormality.”  Nor were there any reports of spasms,

swelling, ecchymosis, bruising, contusion, or any other objective
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findings of an injury to the back.  Specifically, although the

claimant was prescribed Flexeril, Vicodin, and  Celebrex, for her

lumbar symptoms, none of these medications were prescribed “as

needed for muscle spasms” or any other objective medical finding. 

See Estridge v. Waste Management, 343 Ark. 276, 33 S.W. 3d 167

(2000).  

     Nor can I determine any reasonable inference in the present

matter that the claimant was prescribed these medications to

treat muscle spasms or any other objective medical findings of

the back.  Specifically, here, all of the medical reports

demonstrate that the claimant’s primary complaint was of back

pain rather than muscle spasms or some other objective medical

finding.  While I recognize that the claimant and her husband

gave testimony regarding the claimant having experienced swelling

and muscle spasms/knots of the back, little weight has been

accorded this testimony considering that none of the reports from

her primary care physician, Dr. Kauffman, or any other medical

person demonstrates that she complained of swelling or muscle

spasms of the back.  The medical record in this case demonstrates

that the claimant was prescribed Flexeril and the other

medications to deal with her subjective complaints of back pain

rather than to treat muscle spasms or some other objective

medical finding (see discussion of medical reports above,

especially Dr. Kauffman’s medical note of December 4, 2006).  See

Fred’s Inc. v. Jefferson, 361 Ark. 258, 206 S.W. 2d 238 (2005);

Bolt v. Bailey Paint Company, Inc., Full Commission Opinion
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F606528 (September 17, 2008).        

     In sum, the record in this matter does not demonstrate that

the claimant sustained an accidental injury causing internal or

external physical harm to her lumbar spine.  Hence, the record

does not contain any medical evidence supported by objective

findings that the claimant sustained a trauma injury to her

lumbar as a result of the November 6, 2006 work-incident.

     Under these circumstances, based on the record before me, I

am constrained to find that the claimant failed to prove by a

preponderance of the evidence all of the statutory elements of a

compensable injury to her lumber spine.   

     As a result, this claim for an injury to her lumbar spine 

must be, and is hereby respectfully denied and dismissed in its

entirety. 

     However, it is well settled that where an employer has

prompted the claimant to incur medical expenses, the employer is

responsible for the cost of treatment rendered to the claimant

notwithstanding the fact that the claimant’s injury has been

found to be non-compensable.  Southern Hospitalities v. Britain,

54 Ark.  App. 318, 925 S.W. 2d 81 (1996).  Therefore, I find that

the respondent is responsible for the treatment that the claimant

received from Dr. Kauffman, as a result of its directive.  

     Here, the claimant credibly testified that she was

instructed by her employer to seek treatment for her symptoms

from her family doctor, Dr. Kauffman.  According to the claimant,
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her employer allowed her to see Dr. Kauffman for approximately

six visits, before advising that claim was being denied, which

was some time around the end of January 2007.  As such, the

respondent is responsible for all of the aforementioned visits to

Dr. Kauffman, the diagnostic testings ordered by him and any

other resulting treatment, until the end of January 2007.

     With respect to the claimant’s neck, although the claimant

had a previous neck injury in 2000, for which she underwent two

surgeries, she credibly testified that after the second surgery

of 2002, she had no problems or complaints with her neck.  No

testimony or documentary evidence has been presented to the

contrary.  The evidence demonstrates that the claimant’s cervical

symptoms began on the date of the work incident of November 6,

2006.  Here, the evidence establishes the claimant’s symptoms are

caused by the a large spur behind the area of fusion that is

indenting the cord causing central canal stenosis, as

demonstrated on the MRI of December 20, 2006.  While the large

bony spur is clearly a pre-existing condition; however, this spur

is now indenting the spinal cord causing central canal stenosis. 

Considering that the claimant was able to work performing

strenuous work activities after her 2002 recovery from her neck

injury without any documented complaints of any problems until

the work incident; the nature of the incident which involved the

lifting of a 50-pound bag of garbage over her head into the
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Dumpster, which resulted in a twisting/jarring of the body; and

because the claimant has experienced debilitating and worsening

neck problems since the date of the incident, I find that the

claimant established by a preponderance of the evidence that this

work incident caused the spur to indent the spinal cord,

resulting in central canal stenosis.       

     As a result, I find that the claimant has established all

the requirements necessary to establish that she sustained a

compensable injury to her cervical spine on November 6, 2006.     

C.  Medical Benefits

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant must prove by a preponderance

of the evidence that she is entitled to the requested treatment. 

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W. 3d 153

(2003).  What constitutes reasonably necessary medical treatment

is a question of fact for the Commission.  Wright Contracting Co.

v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

     The instant claimant proved by a preponderance of the

evidence that all of the treatment of record was reasonably

necessary in connection with her compensable neck injury.  I 

find that the claimant is entitled to continuing reasonably

necessary medical treatment for her compensable neck injury,

including, but not limited a referral to see Dr. Olive.   
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             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer relationship existed at all        
         relevant times, including November 6, 2006.

3.  The claimant is entitled to the maximum compensation 
         rates. 

4.  This case has been controverted in its entirety.

5.  The claimant’s Motion to Recuse is hereby denied.   
    The Act is constitutional.    

     6.  The claimant failed to establish a compensable           
         injury to her back by medical evidence                   
         supported by objective findings.

     7.  Pursuant to Southern Hospitalities v. Britain, 54 Ark.
         App. 318, 925 S.W. 2d 81 (1996), the respondent is 
         responsible for the treatment that the claimant 
         received from Dr. Kauffman, pertaining to her lumbar 
         as a result of being directed by the respondent to 
         do. 

8.  The claimant established by a preponderance of the  
    evidence that she sustained an injury to her        
    cervical spine on November 6, 2006.  

 
9.  The claimant proved that she is entitled to         
    reasonable and necessary medical treatment for her 

         compensable neck injury, including, but not limited 
         to a referral to see Dr. Olive.
          
    10.  All issues not litigated herein are reserved under       
         the Act. 
    
                            AWARD

     The respondent is directed to pay benefits for the
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claimant’s compensable neck injury in accordance with the

findings of fact set forth herein this Opinion.  

     In addition, based on the foregoing findings of fact and

conclusions of Law, I have no alternative but to respectfully

deny and dismiss this claim for an injury to the claimant’s back. 

     However, the respondent is responsible for the treatment

that the claimant received from Dr. Kauffman, pertaining to her

lumbar spine as a result of being directed by the respondent to

do.  

     A copy of this Order has been forwarded to the Compliance 

Division for possible sanctions against the employer.

     IT IS SO ORDERED.

                                                             
                                   ________________________   
  CHANDRA HICKS

Administrative Law Judge       
                                 

 

                                                                  
                                                                  
                                                                  
                                                                  
                                


