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Claimant represented by Mr. Billy J. Hubbell, Attorney at Law, Crossett, Arkansas.

Respondents represented by Mr. Andrew M. Ivey, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, a late payment penalty of

36% and attorney’s fees.

At issue is whether or not the respondents are in contempt of prior decisions

by the Full Commission and Court of Appeals pursuant to Ark. Code Ann. §

11-9-706.

After reviewing the evidence impartially, without giving the benefit of the

doubt to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates

in favor of the claimant.

STATEMENT OF THE CASE

This claim has been the subject of a previous hearing with opinions entered

by this examiner on October 4, 2006, the Full Commission on August 13, 2007, and

the Court of Appeals on May 14, 2008.  The claimant was awarded temporary total

disability benefits for an indefinite period, from October, 2001, to a date yet to be
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determined, for a compensable scheduled injury despite his testimony that he was

working odd jobs painting houses and mowing lawns.

On October 23, 2008, the respondents took the deposition of Dr. Spires and

questioned him about the healing period.  Four months later, the respondents

notified the claimant by letter dated February 16, 2009, that only two years of

temporary total disability benefits would be paid, despite the fact that the claimant

has not yet received the surgery recommended in 2006.

The claimant contends that he has been unable to work since 2001; his

symptoms have worsened; he has been unable to obtain medical treatment; and he

remains in his healing period.  The claimant contends the Commission’s award of

an indefinite period of temporary total disability benefits is res judicata; the

respondents owe a late payment penalty; and the respondents are in contempt of

the Commission’s order.  The claimant relies on Bussell v. Georgia-Pacific Corp.,

64 Ark. App. 184, 981 S.W.2d 98 (1998).

The respondents contend the claimant has not been in a healing period for

the last seven years based on the opinions of Dr. Michael Moore and Dr. Timothy

Spires.  The respondents have agreed to pay for Dr. Spires’ medical treatment and

depending on his recommendations, they will reinstate temporary total disability

benefits if they feel the claimant has re-entered a healing period.

The claimant was the only witness to testify at the hearing and his testimony

was similar to the evidence he gave at the prior hearing in 2006.  He suffers from

de Quervain’s syndrome and carpal tunnel syndrome (CTS) in the right hand

producing pain, swelling and numbness.  He occasionally wears a splint and takes

over-the-counter medication, (Tr. p. 19-22, 26-27).  He is right hand dominant.

After the respondents exhausted their appeals of the Full Commission’s award of
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benefits, the claimant received a check in April, 2009, for two years of temporary

total disability benefits and the respondents authorized the claimant to return to Dr.

Spires.  At the time of the hearing, he was anticipating two surgical procedures.

The claimant testified he has been unable to work and has not looked for

work.  He supports himself with “hustle type work” mowing lawns and chauffeuring

people, (Tr. p. 16-17, 23-27).  He lives with his mother and receives food stamps.

The claimant has a child support obligation in the State of Louisiana.

MEDICAL EVIDENCE

In his letter of May 27, 2008, orthopaedic surgeon, Dr. Michael Moore

concurred with Dr. Spires’ diagnosis of de Quervain’s syndrome.  Dr. Moore saw the

claimant on only one occasion in February, 2006, to render a second opinion.  He

deferred to Dr. Spires to assess the healing period, however, he explained that with

treatment (injections, splinting, surgery), the healing period would be finite.  He

explained that de Quervain’s syndrome is not a chronic condition and there is no

permanent impairment associated with this condition.  I note, however, that Dr.

Spires feels the claimant may develop permanent impairment due to the length of

time his condition has gone untreated.  Dr. Moore also opined that if the claimant

had been treated with injections and if his symptoms had improved, then he would

have assessed the claimant at maximum medical improvement.  If treatment had

been ineffective, surgery would have been recommended.  Usually there is a

healing period of six to eight weeks following surgery.  Of course, this estimated

healing period is speculative.  There could always be complications no matter how

routine the surgery has become.

Orthopaedic surgeon, Dr. Timothy Spires of Louisiana, examined the

claimant on May 4, 2009, and diagnosed de Quervain’s syndrome, CTS, and lateral
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epicondylitis of the right arm.  The claimant was prescribed Celebrex and scheduled

for surgery in June, 2009.

Earlier, in his October, 2008, deposition, Dr. Spires explained that he treated

the claimant from April to August, 2002.  He opined that a seven year healing

period was unrealistic, however, it was unlikely that the claimant’s symptoms would

have resolved without medical treatment or a change in the activities that caused

the injury or a change in the activities that aggravate the injury.  Dr. Spires’ work

restrictions were non-specific.  He advised the claimant to perform only those

activities he could tolerate.  The claimant testified just playing with his child would

cause his hand to swell, (Tr. p. 22).  And of course, since this injury involves his

dominant hand, it is impossible for the claimant to avoid all activity.  Dr. Spires

testified that with treatment, a two year healing period would be reasonable for this

type of injury (depo. p. 20).  However, the claimant had not received the

recommended treatment (surgery) at the time of the second hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Full Commission, in its Opinion of August 13, 2007, awarded the

claimant an indefinite period of temporary total disability benefits from October,

2001, to a date yet to be determined.  The Court of Appeals affirmed the decision

on May 14, 2008, and the Supreme Court denied review on January 30, 2009.

Seventeen days later, on February 16, 2009, the respondents paid two years of

temporary total disability benefits to the claimant.

The "healing period" is defined as the period necessary for the healing of an

injury resulting from an accident.  Ark. Code. Ann. §11-9-102(12).  The healing

period continues until the employee is as far restored as the permanent character

of his injury will permit.  When the underlying condition causing the disability



-5-

becomes stable and when nothing further will improve that condition, the healing

period has ended, and the claimant is no longer entitled to receive temporary total

disability compensation or temporary partial disability compensation, regardless of

his physical capabilities. 

Based on the evidence of record, I find there has been no change in the

claimant’s status since the 2006 hearing.  He is still symptomatic, he is still doing

“hustle work”, and he has still not received the recommended medical treatment.

The deposition of Dr. Spires elicited a speculative healing period if the claimant had

received medical treatment.  But the fact remains that no treatment was received,

so the claimant is still in his healing period as determined by the Full Commission’s

decision in 2007.  Because there has been no change in the healing period, I find

that sanctions must be imposed.

1. The Workers’ Compensation has jurisdiction of this
claim in which the relationship of employee/
employer/carrier existed among the parties on October
10, 2001, at which time the claimant sustained a
compensable scheduled injury.

2. The claimant was awarded benefits pursuant to the Full
Commission’s Opinion of August 13, 2007, which was
affirmed by the Court of Appeals on May 14, 2008.

3. In 2007, the Commission awarded temporary total
disability benefits from October, 2001, to a date yet to
be determined.  On February 16, 2009, the respondents
advised the claimant they were paying only two years
of temporary total disability benefits based on the
estimated healing period provided by Dr. Spires in his
2008 deposition.

4. As of the date of this 2009 hearing, the claimant was
still awaiting the surgery that Dr. Spires recommended
to treat his condition.

5. I find there has been no change in the claimant’s status
since the 2006 hearing.
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6. The respondents are in contempt of the Commission’s
August 13, 2007, award and are hereby fined
$10,000.00, to be made payable to the Commission’s
fiscal officer, pursuant to Ark. Code Ann. § 11-9-706.

7. The respondents are directed to pay the claimant a
36% late payment penalty pursuant to Ark. Code Ann.
§ 11-9-802.  Payment of the award was due fifteen days
after the Supreme Court denied review of the case.

8. The respondents are directed to pay all medical
expenses, reimbursing the claimant’s group carrier.

9. If they have not already done so, the respondents are
directed to pay the  court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

10.  This claim has been controverted and the claimant’s
counsel is entitled to the maximum attorney’s frees to
be paid in accordance with Ark. Code Ann. § 11-9-801,
and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21, 1990) (D708577), and
Chamness v. Superior Industries, (March 5, 1992)
(E019760), the claimant’s portion of the controverted
attorney’s fee is to be withheld from, and paid out of,
indemnity benefits, and remitted by the respondents,
directly to the claimant’s attorney.

As a reminder, Ark. Code Ann. § 11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al. v. Pickett, 64 Ark. App.
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67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                         
ELIZABETH W. HOGAN                                 
Administrative Law Judge                                


