
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F901260

URSULA BOWEN, EMPLOYEE CLAIMANT

H & L POULTRY PROCESSING, EMPLOYER RESPONDENT

LIBERTY MUTUAL INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED NOVEMBER 19, 2009

Hearing before Administrative Law Judge Barbara Webb on August 27, 2009, in
Warren, Bradley County, Arkansas.

The claimant was represented by Mr. F. Mattison Thomas, III, Attorney at Law,
Compton, Prewett, Thomas & Hickey, L.L.P., El Dorado, Arkansas.

The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 27, 2009, before

Administrative Law Judge Barbara Webb. A Pre-hearing Order was entered in this

case on June 16, 2009.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on August 2,

2008, when the claimant contends she sustained a compensable

injury to her left shoulder, back and neck.

3. The claimant earned an average weekly wage of $486.90, which

results in an applicable compensation rate of $325.00 for temporary

total disability and $243.00 for permanent partial disability benefits.

By agreement of the parties, the issues presented at the hearing were:

1. Compensability of claimant’s alleged August 2, 2008, injury.

2.  If found compensable, claimant’s entitlement to appropriate benefits.

3. Controversion and attorney’s fees.

4. The claimant reserves all other issues.

The record consists of a one volume transcript of the August 27, 2009,

hearing, consisting of the testimony of Ursula Bowen and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Medical records w/ Index).

CONTENTIONS

The claimant contends that on August 2, 2008, while working as a supply

clerk at H & L Poultry in Warren, Arkansas, she fell and suffered an injury to her left

shoulder, back and neck.  This claim was originally accepted as compensable.  The

respondents paid for physical therapy.  The claimant contends she is entitled to

temporary total disability benefits from the date of her injury to a date yet to be

determined, a permanent partial disability rating at the end of her healing period,
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ultimately her partial disability payments at the end of her healing period, and

additional medical treatment.  For purposes of this hearing, the claimant reserves

all other issues, including the  the issue of permanency.

The respondents contend that the claimant does not have any objective

medical findings to support her claim of an injury on the job.  The tests were all

normal.  There is no proof of temporary total disability or permanent partial

disability.

SUMMARY OF THE EVIDENCE

Ursula Bowen is fifty-three years old.  She worked at H and L Poultry

originally as a line leader and was then transferred to the supply room.  Her job

duties in the supply room included giving out smocks and  hairnets, washing gloves,

restocking shelves, ordering of supplies, and cleaning the lunchrooms and

bathrooms.  She worked for H and L Poultry for seven years.    Bowen testified that

she was injured on August 2, 2008.  She explained that she was climbing on boxes

to get some supplies off the top shelf.  She fell when the box gave way.  She tried

to grab the shelf but twisted around and fell against other boxes.  Her back hit the

shelf.  She explained that she was stuck between the boxes after the fall.  She

testified that Jack Lawhorn, one of the owners, walked through and saw her

hanging between the boxes and asked if she was okay.  She responded yes and

he told her to be careful.  She went to the nurse and reported the fall to her.  Bowen

explained that it took two weeks to get the nurse to set her up a doctor’s

appointment.  She testified that she felt a burning sensation in her shoulder.  She
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was having pain in her lower back which has increased over time.  She was treated

by Dr. Murad.  He checked her arm and told her it was old age.  He gave her some

inflammatories and pain pills.  She was sent for therapy.  Bowen testified that she

had no prior injuries to her left shoulder, back, or neck.  She explained that after the

fall, she was bruised on her left side and both legs.  She was not taken off work.

She testified that her arms and back began hurting real bad because she had to

pull stuff and carry heavy boxes.  She went to ten sessions of therapy.  Bowen

testified that the therapy helped a little bit but did not get rid of the pain.  She

requested to go back to the doctor, but they never made her an appointment.  Her

last visit to the doctor was on September 15, 2008, and she completed her therapy

on October 3, 2008.  She explained that the plant closed on October 10, 2008, and

their insurance terminated on October 15, 2008.  She testified that x-rays were

taken of her back and shoulder.  She did not have an MRI. She asked to go see an

orthopedic surgeon, but has not seen another doctor.  She has not been able to find

another job.  She has not been called back to work although the plant has

reopened.  She testified that they were going on seniority and she was fifth on the

list but has not been called.  Bowen testified that she was still having problems and

that her back was worse and her shoulder continues to hurt when she tries to lift her

left arm.    

The medical records reveal that the claimant sought medical treatment from

Dr. Murad at the Bradley County Medical Center on August 11, 2008, with

complaints of left shoulder pain from falling off a shelf  at work on August 2, 2008.
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She was treated conservatively with prescription medication.  She returned for

follow-up evaluation and treatment with continued complaints of pain in her left

shoulder and back on September 15, 2008.  X-rays of the cervical spine and

shoulders were taken.  The x-rays of the cervical spine revealed “NO ACUTE C-

SPINE PATHOLOGY.”  The x-rays of the right and left shoulder revealed no

evidence of dislocation, separation, or fracture.  She was diagnosed with a

strain/sprain, referred for physical therapy, and released to return to work without

restrictions.  Therapy notes reflect that the claimant underwent two weeks of

therapy for her left shoulder with improved results and reduction in pain.   

    FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on August 2,

2008, when the claimant contends she sustained a compensable

injury to her left shoulder, back and neck.

3. The claimant earned an average weekly wage of $486.90, which

results in an applicable compensation rate of $325.00 for temporary

total disability and $243.00 for permanent partial disability benefits.

4. Claimant has failed to prove by a preponderance of the evidence that

she suffered a compensable injury on August 2, 2008, in that the

evidence fails to show any objective medical findings of an acute

injury.
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DISCUSSION

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accident injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence
. . . .

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.
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Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

The Full Commission has held that in order to establish compensability of an

injury, a claimant must satisfy all the requirements set forth in Ark. Code Ann. § 11-

9-102 as amended by Act 796. Jerry D. Reed v. ConAgra Frozen Foods, Full

Commission Opinion filed Feb. 2, 1995 (E317744). When a claimant alleges that

he sustained an injury as a result of a specific incident, identifiable by time and

place of occurrence, he must prove by a preponderance of the evidence (1) the

injury arose out of and in the course of his employment and (2) the injury caused

internal or external harm to the body which required medical services or resulted

in disability or death.  See Ark. Code Ann. § 11-9-102(4)(A)(i) and § 11-9-

102(4)(E)(i) (Repl. 2002). He must also prove (3) that the injury was caused by a

specific incident and is identifiable by time and place of occurrence.  See Ark. Code

Ann. §11-9-102(4)(A)(i).  Moreover, the claimant must establish (4) that the

compensable injury is supported by ‘objective findings' as defined in § 11-9-

102(16).  Ark. Code Ann. § 11-9-102(4)(D); Freeman v. Con-Agra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical certainty.  Crudup v. Regal

Ware, Inc., 31 Ark. App. 804, 20 S.W.3d 900 (2000). If the claimant fails to

establish by a preponderance of the credible evidence any of the requirements for

establishing the compensability of the injury, he fails to establish the compensability

of the claim, and compensation must be denied. Jerry D. Reed, supra.  Medical
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opinions addressing compensability must be stated within a reasonable degree of

medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl. 1996). The Arkansas

Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case. We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive. We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

In the instant case, it is undisputed that the claimant fell at work and was

provided medical treatment.  However, the medical evidence reveals that there

were no objective medical findings of an acute injury.  Although the claimant

testified that she had visible bruises as a result of her fall, there was no

documentation of any bruises or muscle spasms in the medical records.  The

claimant was treated conservatively with prescription pain and anti-inflammatory

medication and therapy.  She was released to return to work without restrictions

and did not miss any work.  Based on the credible medical evidence, I find that the
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claimant has failed to prove a compensable work-related shoulder, neck, or back

injury on August 2, 2008.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


