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STATEMENT OF THE CASE

A hearing was conducted August 14, 2009, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on July 15, 2009, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including February 8, 2009; that the claimant sustained an injury
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as the result of a fall on February 8, 2009; that he earned sufficient wages to entitle

him to compensation rates of $238.00 per week for temporary total disability and

$179.00 per week for permanent partial disability; and that respondents had

controverted the claim in its entirety for purposes of attorney’s fees.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable injury to

his right shoulder as the result of a specific incident identifiable in time and place

of occurrence when he tripped and fell on February 8, 2009; that the injury arose

out of and during the course of his employment; that respondents should be held

responsible for all outstanding medical and related treatment, together with

continued reasonably necessary medical treatment; that he was entitled to

temporary total disability benefits for the period beginning February 9, 2009, and

continuing through the present while maintaining that his healing period had not

ended; and that a controverted attorney’s fee should attach to any benefits

awarded.  The claimant acknowledged that medical benefits had been paid, in part,

by health insurance and that respondents would be entitled to a credit or offset

pursuant to Ark. Code Ann.§11-9-411. 

The respondents contended that the claimant did not sustain an injury within

the meaning of the Arkansas workers’ compensation laws, maintaining that the
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claimant was injured as the result of an idiopathic fall.

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the August 14, 2009, hearing containing a volume of

medical reports consisting of twenty-eight (28) pages introduced as “Claimant’s

Exhibit A.”  Subsequent to the hearing, both parties submitted legal arguments

addressing respondents’ sole defense to the claim.  The parties’ briefs have been

blue-blacked and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that he

sustained a compensable injury to his right shoulder which arose out of and

during the course of his employment with Advance Auto Parts, Inc., as the

result of a specific incident identifiable in time and place of occurrence when

he tripped and fell on February 8, 2009.
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4. The claimant is entitled to temporary total disability benefits for the period

beginning February 9, 2009, and continuing through a date yet to be

determined.  The claimant’s healing period had not ended as of the date of

the within hearing.

5. Respondents are responsible for payment of all medical and related

treatment, and respondents remain responsible for continued, reasonably

necessary medical treatment to be paid in accordance with Commission Rule

099.30.

6. Respondents are entitled to a credit or offset for medical benefits that have

been paid, in part, by group health insurance pursuant to Ark. Code Ann.

§11-9-411.

7. All additional issues are, by necessity, specifically, reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  I found the claimant

to be a most credible witness.  In fact, respondents do not challenge the claimant’s

credibility.  Further, it is undisputed that the claimant was performing employment

related services when he tripped and fell at work on February 8, 2009.  The only

factual dispute is whether the claimant’s fall was caused by either the surface he

was walking on or the shoes he was wearing.  In my opinion, the exact cause of the

claimant’s fall and resulting injury is unexplained.  However, I further find that even

if it was determined that the claimant’s fall at work was caused by the shoes he was
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wearing, that fact would not make the injury idiopathic.

For an employee’s injury to be compensable under the Arkansas Workers’

Compensation law, it must result from an injury arising out of and in the course of

the employment.  An injury occurs in the course of employment when it occurs

within the time and space boundaries of the employment, while the employee is

carrying out the employer’s purpose, or advancing the employer’s interest directly

or indirectly.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430 (1987).

The phrase “arising out of the employment” refers to the origin or cause of the

accident, so it must be shown that a causal connection exists between the injury

and the employment.  Gerber Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d

879 (1985).  In order for an injury to arise out of the employment, it must be a

natural or probable consequence or incident of the employment and a natural result

of one of its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916

(Ark. App. 1980).

When  an  employee  sustains  an  “unexplained”  injury  at  work,  the injury

is compensable.   By contrast, when an employee sustains an “idiopathic” injury at

work, the injury is, generally, not compensable because the injury is personal in

nature and therefore does not arise out of and in the course of employment.  See,

generally, ERC Contractor Yard & Sales v. Robertson, 335 Ark. 63, 977 S.W.2d 212

(1998); Little Rock Convention & Visitors Bureau v. Pack, 60 Ark. App. 82, 959

S.W.2d 415 (1997).  The Court of Appeals explained the distinction in Moore v.
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Darlington Store Fixtures, 22 Ark. App. 21, 732 S.W.2d 496 (1987):

When one suffers an injury at work, the cause is, obviously, either known or
unknown.  Larson’s treatise on workers’ compensation law states that the most
common example of a situation in which the cause of the harm is unknown is the
unexplained fall in the course of employment and that most courts confronted with
that situation have seen fit to award compensation.  1 Larson, The Law of
Workmen’s Compensation, §10.31, at 3-87 (1985).  However, injuries from
idiopathic falls do not arise out of the employment unless the employment
contributes to the risk or aggravates the injury by, for example, placing the
employee in a position which increases the dangerous effect of the fall, such as on
a height, near machinery or sharp corners, or in a moving vehicle.  Larson, §12.11.

The word “idiopathic” is defined in Webster’s Third New International Dictionary,
Unabridged (1976), as (1) peculiar to the individual, (2) arising spontaneously or
from an obscure or unknown cause.  Although the two concepts are frequently
confused, Larson says “unexplained fall cases begin with a completely neutral
origin of the mishap, while idiopathic-fall cases begin with an origin which is
admittedly personal and which therefore requires some affirmative employment
contribution to offset the prima facie showing of personal origin.”  Larson §12.11 at
3-314.

Moore, 22 Ark. App. at 25, 732 S.W.2d at 498.

The claimant, Fred Boling, is seventy-four (74) years old.  The claimant was

hired to work part-time for Advance Auto Parts.  His duties included driving and

delivering parts, stocking, as well as general housekeeping in the store.  The

claimant worked for the employer approximately a year and a half (1-1/2) before

sustaining his admitted injury.  The claimant testified that because the inside of the

building that he worked had tile flooring which was slick, he purchased non-skid

resistant shoes which would prevent slipping on such surfaces.  On February 8,

2009, the claimant went outside the building of Advance Auto Parts, and emptied

garbage bags, as well as checked on an outside truck to see if a parts delivery had
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been made.  Upon re-entering the store to continue working, the claimant fell,

sustaining an injury to his right shoulder.  The claimant has undergone surgical

treatment for the shoulder injury including the removal of a surgical plate just one

week prior to the within hearing.  The claimant has not been released by his treating

physicians.  (Tr.12-13)

The claimant’s fall occurred on a concrete ramp which led into the building.

The ramp was grooved to prevent slipping.  The cause of the claimant’s fall is

unclear.  However, it does appear that either the surface of the ramp or the surface

of the claimant’s shoes, or possible both, contributed to the fall.  Clearly, there is

no evidence whatsoever that the claimant’s personal, physical condition contributed

to the fall.  A portion  of  the  claimant’s  testimony on cross-examination, as well as

re-direct is set out below:

Q     “What do you think caused you to fall back in February?  What do you think
caused you to fall?”  And your answer was, “I don’t know unless – I told you the
shoe, you know, just caught, you know, just caught and caused me to fall.”  My next
question was, “Okay.”  And you completed your answer by saying, “And that’s the
only thing I could think.  I mean, I can’t tell you anything different because that’s the
only thin.”  Do you recall telling me that?

A     Yeah, un-huh.

Q     Then at the bottom of that page I asked you whether you had gone in and out
and up and down that ramp dozens of times, and on the top of page 36 you said,
“Okay.”  My question was, “Okay, and you come in and out of the entrance every
day?”  and your answer was, “Every day.”

A     Every day.

Q     And my question was, “Okay, and this time your foot caught and pitched you



-8-

forward?” and you said, “Right.”  “And it never did that before that or after that?” and
your answer was, “No.”  Is that true?

A     That’s true.

Q     Okay.  Then you explained to me that after this, sometime after this, you got
rid of those shoes?

A     Absolutely.

Q     Okay.  You said on line 17, it says, “I got rid of the shoes.  I wasn’t prepared
to keep on falling.”

A     That’s right.

Q     Do you remember telling me that?

A     I do.

Q     And my question was, “Do you feel that they were too sticky or too –“– and
then you interrupted and said, “I don’t know what it was.  Years ago, I tried to wear
a pair of shoes like that and I felt that they was a little bit dangerous.”  Do you
remember telling me that?

A     Yes, I do.

Q     My question was, “Dangerous in what way?”  and your answer was, “Well,
making me, you know, stick.”  Is that right, is that what you told me?

A     Making you what?

Q     I asked you in what way were they dangerous and you said, “They were
dangerous in that they would stick on me.”

A     I don’t remember saying those words, but I’m sure I did.

Q     Well, “Making me, you know, stick” was your answer.

A     Yeah.

Q     Now, I know this all happened in just a moment, in just sort of a blink of the
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eye, and you fell.

A     Yeah.

Q     In truth, you don’t really know whether anything about the condition of the
concrete caused you to stick versus your shoe, do you?

A     I don’t know.

Q     It could have?

A     I have no idea what condition, I mean, if it was the concrete or the shoe.  I just
know that it –

Q     You know that your shoe stopped you?

A     That’s right.

Q     And you told your employer at the time you thought it was your shoe because
it had happened that way in the past?

A     No, I – yes, yes.

Q     You told your employer that your foot had stuck on you.  Not there –

A     Not there –

Q     – but other places in the past.

A     Other places.

Q     And that you were aware of it even though you hadn’t fallen?

A     Right.

Q     And you felt certain enough about that that after this accident heppened, you
got rid of the shoes?

A     Yes, I did.

MR. MULDROW:     I believe that’s all I have.
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MR. WELLS:     One follow-up question.

REDIRECT EXAMINATION

BY MR. WELLS:

Q     In terms of the fall, Mr. Boling, you didn’t become faint or anything of that
nature, is that correct?

A     No, huh-uh.  I’ll be honest with you, I’ve never fainted in my life, so I wouldn’t
know what fainting was.

Q     Nothing about your normal physical condition, and so there’s nothing about
fainting or passing out that attributed to this fall, is that correct?

A     No.  (Tr.20-23)

Again, respondents concede that it was not a personal weakness related to

the claimant’s physical condition that caused the fall.  Respondents contend that

the shoes the claimant brought to the workplace made the injury idiopathic.

Respondents further argued that, for example, if a person was wearing slacks that

were baggy or too long, and tripped over those slacks, it would be an idiopathic

condition because it was unrelated to the working surface.  In its post-hearing brief,

respondents cite cases from other jurisdictions which would suggest that an

idiopathic defense might be available under certain facts such as a fall being

caused from wearing high-heeled shoes.  While the arguments might appear

compelling, I do not find them to be persuasive based upon the facts in the instant

claim.  In fact, it is my opinion that clothing could not be raised as a defense for an

idiopathic injury unless a claimant violates an employer’s dress code.  Clearly, the
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claimant’s wearing of non-skid shoes at the workplace was not an unreasonable

activity.

In Moore, supra, the claimant fell at work.  There were no witnesses to the

fall and the claimant had no memory of how it happened.  He was discovered

unconscious on the floor by co-workers and there was an issue as to whether prior

cardiac problems may have contributed to his fall.  The Court held as follows:

It has been suggested that this result in unexplained-fall cases
relieves claimants of the burden of proving causation.  We do not
agree.  The facts found by the Commission in the instant case permit
the inference that the fall had its origin in the employment.  There is
no finding that any force or condition independent of the employment
caused or contributed to the accident.  The facts found indicate that,
at the time of the accident, the employee was within his orbit of duty
on the business premises of the employer, he was engaged in duties
of the employment or some activity incident thereto, he was exposed
to the risks inherent in his work environment and related to his
employment, and the only active force involved was the employee’s
exertions in the performance of his duties.

That holding in Moore would apply to the facts in the instant case.  Fred

Boling was clearly within his orbit of duty on the business premises and engaged

in the duties of his employment and exposed to the risks inherent in his work

environment related to his employment when he fell.  Even if claimant’s personal

choice of non-skid shoes represented “a cause” of his fall, claimant has clearly met

his burden of proof in showing some affirmative employment contribution to offset

the prima facie showing the personal origin as stated by Larsen.

An idiopathic fall requires two (2) factors to be present based on the
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definition of “idiopathic.”  It requires a factor peculiar to the individual and arising

spontaneously or from an obscure or unknown cause.  This two-prong test clearly

does not meet the fact situation involving the fall of the claimant, Fred Boling.

There are numerous factual and legal arguments which support

compensability of this claim. There is no question that the claimant’s fall and injury

occurred during the course of his employment.  The claimant contends that the

definition of an idiopathic fall does not meet the criteria of the facts situation in this

claim and does not provide the respondent with a defense to compensability of the

claim.  I agree.  There is considerable evidence that the claimant’s fall itself was

unexplained which, under Arkansas law, would result in a compensable injury.

However, even if it was determined that the claimant’s shoes caused him to fall, this

would not meet the definition of an idiopathic fall and injury.  

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has
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met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has proven, by a

preponderance of the evidence, that his injury arose out of and during the course

of his employment.  Accordingly, I hereby make the following:

AWARD

Respondent, Sedgwick CMSI, is hereby directed and ordered to pay, to the

claimant, temporary total disability benefits at the rate of $238.00 per week

beginning February 9, 2009, and continuing through a date yet to be determined at

which time the claimant’s healing has ended.

Respondents are further directed and ordered to pay all hospital, medical,

and related expenses in accordance with the guidelines established by Commission

Rule 099.30, and respondents remain responsible for continued reasonably

necessary medical treatment.

All accrued benefits shall be paid in lump sum and without discount.

Additionally, claimant’s attorney, Mr. Phillip Wells, is hereby awarded the

maximum statutory attorney’s fee on this entire Award, one-half (½) to be paid by

respondents and one-half (½) to be paid by the claimant pursuant to, and limited
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by Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


