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      BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. F809431

RICHARD D. BLOCK, EMPLOYEE CLAIMANT

J&W SCRAP METAL,
EMPLOYER                                         RESPONDENT NO. 1

COMMERCE & INDUSTRY INSURANCE,
AIG DOMESTIC CLAIMS, CARRIER/TPA                 RESPONDENT NO. 1

DIAZ SCRAP METAL, INC.                           RESPONDENT NO. 2
UNINSURED EMPLOYER 

                  OPINION FILED DECEMBER 23,2009

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Bateville, Independence County, Arkansas.

The claimant was represented by The Honorable Steven McNeely,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 were represented by The Honorable Jarrod
Parrish, Little Rock, Arkansas.

Respondent No. 2 was represented by the Honorable James A.
McLarty, III, Newport, Arkansas.       

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 5,

2009, in Batesville, Arkansas.  A Prehearing Order was entered in

this case on August 17, 2009.  This Prehearing Order set forth

the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties

either during the Prehearing Conference or at the time of the

hearing, these are hereby accepted.  
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The claimant was involved in a roll-over incident on

August 11, 2008.

3.  The claimant suffered a neck injury on said date.

4.  The claimant is entitled to the maximum compensation

rates.

5.  This claim has been controverted in its entirety.

6.  All other issues are reserved under the Act.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Whether the claimant is an employee of J & W. Scrap Metal.

2.  Whether the claimant was an employee of Diaz Scrap Metal.

3.  Compensability of the claimant’s neck injury.

4.  Medical treatment.

5.  Temporary total disability from August 12, 2008 

to November 1, 2008.

6.  Controverted attorney’s fee.

The claimant’s contentions, as set out in his response to the

Prehearing Questionnaire, are hereby incorporated herein by

reference.  Respondents #1's contentions as set out in their

response to the Prehearing Questionnaire, are hereby incorporated

herein by reference.  In the alternative, respondents #1 also 

contend that claimant was an employee of Diaz Scrap Metal.



3

Respondent #2's contentions, as set out in their response to the

Prehearing Questionnaire, are hereby incorporated herein by

reference.  In addition, respondent #2 contends the claimant was an

independent contractor.

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of August 17, 2009, and the

parties’ Responses to the Prehearing Questionnaire, as these have

all been marked as Commission’s Exhibit No. 1.  The claimant’s

Medical Packet was marked as Claimant’s Exhibit No. 1.  The

claimant’s Non-Medical Exhibit was marked as Claimant’s Exhibit No.

2.  The Medical Packet was marked as Respondents’ No. 1, Exhibit

No. 1.  The Non-Medical Packet was marked as Respondents’ No. 1,

Exhibit No. 2.        

     The following witnesses testified at the hearing: Jerry W.

Walker, the claimant, Jeremy Walker, and Jason Dean Walker.

                          DISCUSSION

      Jerry W. Walker gave testimony during the hearing.  He 

admitted that he is in the business of farm and scrap metal 

recycling.  Mr. Walker further admitted that he has been the owner

of J.W. Scrap Metal since 1998.  According to Mr. Walker, J&W buys

from the public and sell at their own convenience.  With respect to

the kind of scrap metal he purchases, Mr. Walker testified that

essentially it is any kind of recyclable goods, the purest and the

non-purest metals, including automobiles.  
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     According to Mr. Walker, he has three locations, Popular 

Bluff, Missouri, Batesville, and Forrest City.  

     Although Mr. Walker admitted to being familiar with Diaz 

Scrap Metal, which is located in New Port, he denied ownership of

this company.  However, he admitted that at one time he owned it,

but after he got divorced, his ex-wife, Betty Gardner obtained the

company.  According to Mr. Walker, she has owned the company since

2000.

     Mr. Walker admitted to a working relationship with Diaz Scrap

Metal.  His son is the manager, and they work together on a lot of

things.  He also admitted to having personally known the claimant

a few years, but to having known his family for twenty years. 

     He essentially testified that he entered into an agreement 

with the claimant around the first of August 2008, for him to haul

for J&W.

     Upon being shown Claimant’s Exhibit 2, the non-medicals, 

Mr. Walker acknowledged that this was the standard lease agreement,

which he entered into with the claimant.

     With respect to the lease agreement, Mr. Walker testified:

Q. And I guess if you will explain to the Judge based on
that document in your hand, what was your understanding of the
agreement that you and Mr. Block entered into in August of
2008?

A. He signed up to use his equipment and haul our products.
And we are required by the DOT to have a contract with him in
his possession, in his vehicle.

Q. Okay. Who actually had title and ownership of the
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tractor/trailer between you and Mr. Block?

A. Richard Block, as far as I know.

Q. Okay.  Were you leasing the equipment to/from him, the
tractor?

A. I wasn't leasing the equipment.  I was leasing the
operator with his equipment.

Q. Okay.  What about the trailer that was used? 

A. I think I may have furnished the trailer.  Sometimes, I
do, and, sometimes, I don't.

Q. All right.

A. If the owner -- if the owner didn't have a trailer, I
furnished it.

Q. Okay.  And you can correct me if I'm wrong, Mr. Walker,
but the date on that agreement, is that August the 5th?

A. I believe it is, of '08.

     Although Mr. Walker recalled the claimant’s accident as 

having occurred approximately some two weeks after they entered

into the lease agreement, he admitted that the accident may have

occurred six days later, on August 11th.  Upon questioning about the

specifics of their conversation concerning the claimant coming to

work/haul for him, Mr. Walker did not remember their conversation.

However, he testified that it is pretty standard that if he hires

someone and they are going to furnish everything, “he just tells

them to get their stuff ready and go to work.”

     Mr. Walker could not recall whether he told the claimant 

where to pick up his first load or not, but did not believe he

would have told him this.  Also, he could not recall whose trailer
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the claimant was pulling from August 5th through August 11th.  

However, he admitted that most likely, the claimant was hauling

crushed cars.  According to Mr. Walker, he has not spoken with the

claimant since his injury.           

     He testified:

Q. And on that document you have in front of you, is Diaz
Scrap mentioned anywhere on there?

A. I don't see it.  It says lessee J. W. and Sons.

Q. Was it your intent at that point to -- you to lease Mr.
Block to haul for you?

A. That's the way it was, I'm sure.

Q. Do you remember how much you were going to pay Mr. Block?

A. We had a mileage rate for hauling cars or whatever he put
on his truck, and the rate was the same for him as my other
truckers.

Q. Okay.  Do you remember what that rate was in August of
'08?

A. I'm not sure.  It fluctuated with the fuel price.  It
could have been $3 per mile, loaded mile.

Q. Okay.

A. Or it could have been 20 cents less or more.  I'm not
sure.

Q. Do you remember if you told Mr. Block where to fuel his
truck up?

A. I did not tell him where to fuel up, no.

Q. Did you ever pay for any of his fuel?

A. Accidently, one time, I did.

Q. And explain that to the Judge who you paid and about how
much.
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A. Well, the night of the accident, I fueled him up at my
own service station, and I never got paid for that.  So that's
the only way I know to explain it.

Q. What's the name of that service station?

A. J. W.'s.

Q. Okay.  How many more trucks on August the 8th of '08 did
you have driving for you?

A. You mean hauling for me?

Q. How many trucks were in operation at J. W.'s Scrap in
August of 2008?

A. My own trucks or leased or what?

Q. Your own trucks.

A. I don't know.  Probably two or three.  I don't know that
number.

Q. All right.  And did you have drivers in any of those
trucks?

A. Yes, sir.

Q. And do you remember their names?

A. Actually, I couldn't give you names.  My son handles that
because he manages J. W. and Son’s Scrap, when I wasn't know.
I'd be scared I'd mislead you if I gave you names.

Q. That's fine.  Now, the drivers of those trucks that were
your trucks, were those -- did you hold out taxes and consider
those employees?

A. Yes, I'm sure we did.

Q. And what did they haul?

A. The same products as Mr. Block, probably.

Q. Okay.  Do you remember or do you have an idea of how long
this agreement was to take place between you and Mr. Block,
for what period of time?
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A. There was no set time I'm sure until we parted ways, I
assume, you know.  Sometimes, we run out of work so a mutual
agreement I'm sure, we'd work when we could -- and when we
couldn’t.

Q. I believe -- how many other -- if you had two or three
trucks driven by employees, how many other trucks were
operating for J. W. in August of '08?

A. All together leased and owned, we probably had ten
different trucks.  I'm not sure.

    On cross examination, Mr. Walker essentially denied that he

paid the claimant by the number of hours he worked.  He testified:

Q. Okay.  You didn't, other than this one time you filled up
his truck, and got stuck with the bill, you didn't provide him
any money for gas, right?

A. I don't believe I did.

Q. All right.

A. It's not customary.

Q. You didn't give him any type of money for truck
maintenance, tires, inspections, licensing, or anything like
that, did you?

A. No, sir.

Q. All right.  It's $3 per mile, it was a flat rate, and
nothing was held out, and he wasn't paid anything over and
above that?

A. No, sir.

     Mr. Walker agreed that employees who drove for him were 

treated differently and paid differently than drivers who leased

their trucks to him.  He admitted that once the claimant was given

a load, he told where it needed to be taken.  However, Mr. Walker

further admitted that he did not control or mandate any specific
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route or any specific way that the claimant had to take the load,

nor was he expected to take the shortest routes.

     He admitted that it worked both ways, either he would call the

claimant to request that he pick up a load or he would him to ask

if they had a load ready for him.  However, he admitted that if

they called the claimant for him to pick up a load, he could turn

down the load if he wanted to do so.  Mr. Walker denied that there

would be any repercussions or penalties from him for this action.

     Mr. Walker testified:

Q. Okay.  If he did that, what would be your next step?
Would you just get one of your drivers to do it?

A. Another truck, possibly one of ours or one of the other
leased trucks.

Q. Okay.  And would there be any penalty as far as calling
him next time there's a load?  He wouldn't be cut off or
anything like that if he couldn't haul one day, would he?

A. No.  I would say over a period of time, it would cause a
problem, you know, but we didn't get into that.

     Upon being questioned by the Commission, Mr. Walker testified

that the claimant was most commonly paid by check, on a weekly

basis.  He also testified that at the end of the year, the claimant

was given a 1099.

     On recross examination, Mr. Walker agreed that they operated

under a lease agreement where he leased the claimant’s truck, and

he drove the truck and received pay for driving.

     The claimant testified during the hearing.  As of the date of

the hearing, he was sixty-two years old.  He has an eleventh grade
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education and no other formalized schooling, except truck driving

school.  The claimant testified that he has been a truck driver for

twenty-three years.   

     He admitted that over the last two decades he has driven

across country from east to west, hauling freight, such as produce.

The claimant testified that some of the employers he has worked for

include, J.W. Scrap, whom he went to work for at the end of July of

last year.  Before that, he worked for Howard Trucking, a couple of

months. Prior to this, the claimant worked for National State

Carriers, which is out of Searcy.

    With respect to the truck that he had the accident in, on

August 11, 2006 (sic), it was a 1997, Freightliner.  He admitted

that he owned the truck.  According for the claimant, he had owned

his truck for five years. Prior to owning his own truck, the

claimant admitted that he drove the other party’s vehicle.

     The claimant testified:

Q. Okay.  Well, tell the Judge how you went to work for J.
W. Scrap.

A. Jerry and I was standing over in Charles Lindsey's shop,
and I asked Jerry for a job, and he said, yeah, I'm going to
hire somebody.  Well, anyway, he ended up hiring me, and they
put -- you're the one that -- no, it wasn't -- it wasn’t
Jeremy, it was Jason.  Put the signs on my truck, or he had
another guy put them on.  They come over there at Charles
Lindsey's and put the signs on.  And, anyway, I started
hauling for Jerry and, the next thing I knew, I'd already had
an accident at an early age -- early stage.

He admitted that back in August of 2008, Jeremy(Walker) gave

the lease agreement to him.  With respect to their arrangement, he
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testified:

Q. Well, what's your understanding of what was transpiring
there?  Were they leasing you and the truck?  What was the
purpose of that?

A. No.  Well, yes, me and the truck.

Q. Well, explain to the Judge what kind of agreement you had
then with J. W. Scrap Metal.

A.   Okay.  We talked about insurance.  I was down on money,
and I told him that I -- I did not have insurance, so he put
me under his insurance, and run me.  But I don't -- I'm not
here to cause no problems.  I'm just here to get this over
with.  You know what I mean?

Q. Yes, sir.  Do you remember when you started hauling for
J. W. Scrap?

A. It would have been the end of July. 

Q. Do you know what the date is on that document there, Mr.
Block?

A. The date here is August 1st, 2008.  Wait a minute.  August
5th, 2008.

Q. Did you haul anything before you signed that document?

A. No.
                
     The claimant explained that on August 5th he was off duty, and

then he went to work on the 6th.  At which point, he hauled a load

from Jason’s there at Diaz to Jackson, Tennessee.  According to 

the claimant, he  hauled crushed cars.  The claimant testified that

he used Jerry Walker’s trailer to pull the load.

    He testified:

Q.   Okay.  And do you remember how originally they got that
trailer loaded on August the 6th? 

A. No.  Jason loaded it.
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Q.   All right.  How did you get hooked to it -- who told you
to go pick it up?

A. Jason.

Q. And who is Jason?

A. That's Jerry's son.

Q. So what's his last name? 

A. Walker.

Q. All right.  Did they tell you -- who told you where to
take that load?

A. That would have been Jason.

Q. Okay.  And where did he tell you to take it?

A.   He told me to take it to Jackson, Tennessee.

Q.   All right.  And was there any discussion about where you
were going to fuel your truck up while you worked for J. W.
Scrap?

A.   Yeah.  I told Jerry, I said I will -- I'll buy fuel from
you because I knew he had his gas station up there, and he
sold diesel fuel, and, anyway, and I did.  I -- I had just got
through fueling up, as a matter of fact, right before I had
the overturn.  I drove from his station there at Newport, J.
W.'s, to Red Onion, Missouri, and that's where I had the
rollover.

Q. Mr. Block, do you remember as far as the trailer you were
pulling in August, was it a different trailer or was it just
one?

A.   It was just one trailer.

Q. And so how would you get to your next load?  Who would
tell you to go there?

A. Usually Jason. 

Q. All right.  I guess, do you remember where you picked up
your first load when you went to work for them?
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A.   First load was picked up at Diaz.

Q.   Okay.  And where was that taken to?

A. Jackson, Tennessee.  

Q. How did you get to the second load?  Where was it at?

A. The second load, that was probably at Poplar Bluff, the
second load.  Yeah, Poplar Bluff.

Q. And what did you pick up there?

A.   Crushed cars.

Q.   All right.  Did you feel free in August to pick up loads
for anybody else other than J. W. Scrap?

A. No.

Q. And explain that to the Judge.

A. I just -- I never felt free with it because Jerry had --
not something Jerry and I had talked about, you know.  We just
never discussed that.

Q. And as far as signs on your door, what were those signs?
What did they say?

A. J. W. Walker, I believe, J. W. Walker and Sons.

Q. Okay.  Did you have any Interstate Commerce Commission or
ICC rights in August?

A. No.

Q.   Do you know whose ICC rights you were running under?

A. ICC rights, I was running under Jerry Walker’s.

Q. Did you have any conversations with the owner of Diaz
Scrap, Ms. Gardner?

A. Just Jason.

Q.  Okay.  And how did you get -- who told you to get in
contact with Jason?
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A. That come from -- I believe it was Jerry.

Q. Okay.  

A. Jerry said Jason runs Diaz and Jeremy runs Batesville.

Q.   Prior to August the 11th, were you having any kind of
problems with your neck?

A. No.

Q. Well, tell the Judge what happened on August the 11th that
injured your neck.

A. August 11th, I turned a truck over which it didn't injure
my neck, it broke my neck.

Q. Yes, sir.  And --

A. I felt like it was a broken neck, you know, it wasn't
just injured.  It was broken.

   The claimant admitted to receiving treatment first from

Paragould.  He admitted to being taken to Memphis, Elvis Presley

Trauma Center and eventually undergoing surgery there.  Following

surgery, he went back to work the end of November, to find out that

he could no longer hold down a job.  According to the claimant,

after that, he went to work for a while for Vaughn Ball (phonetic)

Trucking Company, which is out of Searcy. 

     According to the claimant, his neck continues to be very 

stiff.  As of the date of the hearing, the claimant denied being

under any active treatment with a doctor.  The claimant also denied

having any private health insurance.

     With respect to the six days that the claimant worked for J.W.

Scrap and Sons, he admitted to having made a total of $3,400.00.
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However, he admitted that he had to pay for fuel out of this, which

he maintains would have cost him probably $1,500.00 back then.  The

claimant denied having returned to work for J.W. Scrap after the

accident.    

     While working for Vaughn Ball, the claimant testified that he

had problems with his neck being stiff, as it would just stiffened

up on him.  

     The claimant could not recall any other kind of limitations he

had on his daily living, in August, October of 2008, following his

surgery.                    

    His understanding that the length of his agreement with J.W.

Scrap was going to be for one year.  However, he admitted that 

this may not be correct.

   He agreed that they loaded the trailer with a forklift.

According to the claimant, he helped with this, but they did not

expect him to.  The claimant testified:

Q. When you started this agreement, did you and Mr. Walker
ever talk about workers' compensation insurance?

A. No.

Q. Did you ever talk about any kind of insurance?

A. All I talked to him about was I was financially in a bind
and if he would help me get started, I would become a
contractor which is what he is saying I am now.  But –

    On cross examination, the claimant admitted that he has had 

his CDL since 1988, and has hauled everything under the sun.  He

also admitted that he has held every type of certificate he could
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possibly get to haul everything under the sun. 

    The claimant admitted that before his accident, he had owned

his own truck for six or seven years.  He admitted that before this

(accident), he had owned the truck outright, but had refinanced it

at some point, but he owned it.  According to the claimant, after

obtaining the truck some six or seven years ago, he has primarily

hauled various material for companies to make money, as this is how

he has made his living.  He agreed that he stepped off the truck

one or two times when went to work for Howard driving their truck.

However, he admitted that the rest of the time, he has considered

himself pretty much self-employed.

    While working for J.W and hauling under this agreement, the

claimant admitted he did not have any type of J&W uniform, company

shirt, or hat, or anything, which he was required to wear.  The

claimant agreed that he could wear whatever he wanted to wear.  

     He testified:

Q.   All right.  And when you're going and hauling for them,
except for this one time we’ve heard Jerry talk about, you're
fueling your truck yourself, you're filling it up and getting
it fueled up for these trips, right?

A. Right.

Q. And you're paying for that out of your own pocket one way
or the other.

A. Yes.

Q.  All right.  And you didn't get any type of pay or
allowance from J&W for truck maintenance, tires, oil changes,
truck washing, lunch, anything like that, did you?
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A. No.

Q.  All right.  J&W didn't pay for any of the licenses or
certifications needed for you to run your truck, did they?

A. No.

Q. You had your own CDL and you kept it current yourself.

A. But, now, I tell you what Jerry did do.  They did give me
-- he fronted me some fuel to run the first load.

Q. And you paid him back.

A.   Till -- till I could pay him back, yes.

Q. Right.  And that's what happened with this other load --

A. So, then, I paid him back.

Q. Right.

A. And, then, second -- the second time we fueled the truck,
I never got paid back because, hey, work stopped, I had no
money.

Q. Okay.

A. There was no way I could pay him back.

Q. Okay.  But to be clear, any time Jerry gave you fuel or
let you fill up a truck, it was always preconditioned with the
agreement that you were going to pay him back either out of
what they were paying you --

A. Right, right.

Q. -- or a straight check to him, right?

A. Right.

Q. And you were never just given fuel to run these loads for
J&W.

A. Exactly.

Q. All right.  This DOT log that you've introduced that --
where you're tracking where you were going and when you were
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off duty, that's something you went and bought at the truck
stop, right?

A. You mean --

Q.   You bought it yourself?

A.   The -- the log?

Q.   The log entry, yes, sir.

A. Yeah.

Q. That's something you went and got?

A.   Right.

Q.   All right.  And you told me other than the trailer you're
hooking up to, Jerry didn't give you any type of equipment to
run these loads with.

A. Yeah, he did give me -- other than the trailer?

Q. Other than the trailer.

A.   No.

Q.   Right.  You're hooking up to the trailer to put the cars
on them, right?

A. Right.

Q. Other than that, it's your truck, your fuel, your
equipment?

A. Right.

     The claimant agreed that the only equipment that Jerry 

provided him with was the trailer.  With respect to picking up

loads, he testified:

Q. You told me in your deposition when you would call -- or
they would call, whenever you found out about a load, there
was no specific time you had to be there to get the load; is
that right?  You'd just go get it whenever you were ready,
right?
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A. Well, not necessarily.

Q. All right.  That's not what you told me when I took your
statement in November.  

A. So I told you different then?

Q. Yes, sir.

A. At that time?

Q. Yes, sir.  I asked you, when they would call you -- if
they called and said I've got a load at Diaz, would they give
you a time that you had to be there or could you just come get
it that day when you got up or what?  No, there wasn't really
no time I had to be there.  Is that right?

A. No, it's not right.

Q. Okay.  So you're saying there's a set day and a set
number of hours --

A. Right.

Q. -- you needed to be there, a certain time to be there?

A. Exactly.

Q. Why would you tell me that in your deposition?

A. I don't know.  I don't know why I told -- told you that.
Maybe I didn't understand the question.  I don't know what it
was.

Q. Do you remember at the beginning of the deposition when
I told you, if you did not understand anything that I was
asking you, that you need to speak up and let me know?

A. Yeah, I do remember that.

Q. And you remember you promised me you would let me know if
you didn't understand what I was asking?

A. Yeah. 

Q. And you didn't say you didn't understand when I asked you
that question, did you?
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A. You never did -- no, I didn't.

Q. All right.

A. But I must have misunderstood it.  That's the only thing
I know that could have happened.

Q. It was a pretty simple question, did you have a time to
be there or not, and you said no.  What did you misunderstand
about that?

A. Well, I didn't -- I don't have a certain time that I had
to get there, I guess.

Q. That's what I'm asking you.  If they call and say we've
got a load ready, you could --

A. But they tell me when to come and get it, right?  

Q. So there would be a time when you had to come and get it.

A. Well, I thought so, yeah.  

Q.  Did they tell you --

A. I had to -- I had to have it over to Jackson, Tennessee
the next morning.

Q. Okay.  When you say they had a time you had to come get
it, is that the time that the load would be ready, they'll
say, we’ll have a load ready at 1:00, or did they say,
Richard, you've got to be here at 1:00 to get the load?

A. No, nothing like that.

Q. It was, the load would be ready at 1:00 for you to come
get, right?

A. Right.

Q. As long as you got it there by the next day, you could
come get it at 1:00 or you could come get it at 3:00 or you
could come get it at 4:00.

A. Right.

Q. You just had to get it over there.
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A. Right.

Q. All right.  There's some checks that have been introduced
into the record, and the first one or maybe the second one is
for $2,100, correct?  You got a check from J&W Farms for
$2,100?

A. Yes. 

Q. Okay.  And you agree with me no taxes or anything were
held out of that check, right?

A. Right.

Q. Okay.  And you agree with me no taxes or anything were
held out of that check, right?

A. Right.

Q. You told me that, you know, on the little stub down at
the bottom where it will show deductions and stuff, there was
nothing there, that was a straight check to you for 2,100 and
no deductions, no -- nothing taken out?

A. Right.

Q. All right.  And you, in fact, were responsible for paying
your own taxes on that money, correct?

A. Yeah.

     He admitted that $3.00 per mile is quite a bit more than you

get when you are driving someone else’s truck.  According to the

claimant, when you drive someone’s truck, you get 30, 33 cents, 25

cents per mile.  He admitted that nobody was on a CB or radio or

Qualcom telling him he had to go down or certain road to take a

particular route.

     The claimant agreed that no one gave him specific instructions

regarding how often to stop or check the load or how often to

ratchet down the tie downs or anything like that.  That was all in
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his hands once he left, as from portal to portal, that was up to

him.  

     He agreed with what Jerry said about the fact that J&W had

employees of their own, but he had a different arrangement.

Regarding the insurance carried on his truck, the claimant

testified:

Q. When you were operating under this lease agreement with
J&W, you maintained your own insurance on the truck, right?
You had a Progressive policy?

A. No, I had -- I had Jerry's policy.

Q. For liability.

A. Right.

Q. But for the truck itself --

A. Uh-huh.

Q. -- you had two insurance policies yourself on the truck
itself, right?

A. On the truck itself, yeah.

Q. Right.  And you told me you got $9,336 back from
insurance that had to go to the bank for that refinancing
you'd done.

A. Right.

Q. Is that right?  All right.  And the insurance you're
talking about you're getting at Jerry's was liability
insurance for if you hit somebody or if you ran into a
building like what happened, right?  Is that right?

A. Right.

Q. And that's what you couldn't afford and that was what led
to the lease agreement, that you needed some liability
insurance to get your truck on the road; is that right?
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A. Yeah.

He admitted that during this six or seven years that he owned

the truck, he never had any type of comp insurance or health

insurance or anything like that.  

    Upon questioning about a certificate of non-coverage, the

claimant testified:

Q. Do you remember when I took your statement and I asked
you if you had a certificate of non-coverage?  Do you remember
me asking you that?

A. That is when -- that non-coverage is when I was working
at that place over at Wynne, Kenny Adams.  Yes.

Q. Do you remember me asking you the question, though, sir,
     whether you had one, and you said you didn't even know what a
     certificate of non-coverage was?

A. I don’t remember that.

Q. Okay.  

A. Because I filled one out there at Kenny Adams.

Q. I know that.  I found it.  But my question to you,
was, have you ever filled out what they call a certificate of
non-coverage?  No.  Do you know what that is?  You don't know
what that is?  No, I don't.  But you're telling me now and
we've since found out, you had a certificate of non-coverage
in effect at the time of this wreck, didn't you?

A. Right.

Q. It doesn't expire until January of 2009.  

A. So I lied about that.

     However, he maintains that he did not fill out the

application.  Kenny Adams’ secretary made the call, and she told

him what she was doing, but he did not really know what she was



24

doing.  The claimant admitted that he did not explain any of that

when asked during his deposition, he simply testified, “I don’t

know what it is and I don’t have one.”

     Concerning the lease agreement, the claimant admitted that 

the  the typewritten information was done by his wife, (his name,

and the truck VIN number).  However, he testified that Jerry Walker

brought it (lease agreement) to him typed and filled in.

    The claimant admitted that during his deposition, he stated

that he understood himself to be a contractor, based on their

conversation.  But then afterwards, he got the medical bills and

then that changed, he had to find someone to pay his medical bills.

     He agreed that he had no other agreement with J&W, besides 

this document.  The claimant agreed that there was nothing besides

the mix up-up between lessor and lessee in the lease agreement that

made him think that he was anything other than a contractor.  

    On the day of his accident, the claimant agreed that he was

hauling a Diaz scrap load.  The claimant further agreed that Jason

Walker was the one who called him to pick-up the load for Diaz.  He

testified:

Q. All right.  Jerry Walker never told you to get the load
from Diaz, it always came from Jason.  That's what you told
me.

A. But now, Jerry was there when Jason and I loaded it.

Q. Okay.  

A. Yeah.
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Q. Jason's the one who called and told you the load's ready.

A. Right, right.

Q. And when you would haul these loads from Diaz, you would
have to tell the people at Jackson, this is a Diaz load, not
a J&W load.

A. Exactly.
                         
     The claimant admitted that he is not working for anyone 

anyone.  However, when he worked for Vaughn Ball, he admitted to

having made roughly 25 cents a mile.  He admitted that he

considered himself an employee of theirs, driving their vehicle.

According to the claimant, when he drove Vaugh Ball’s trucks, they

paid for gas, truck maintenance, and gave him a per diem food

allowance.  The claimant agreed that the relationships he had with

Vaughn Ball and himself, and with Howard Trucking and himself were

completely different from what he had going with J&W.

    On cross examination by respondent no. 2, the claimant  

admitted that if his truck had broken down before he had the wreck

at Red Onion, Missouri, the engine or the transmission or something

had broken down, it would have been his expense to repair or

replace.  He also agreed that any over-the-road expense, such as

dinner or the use of a cell phone, would have been his own expense.

    The claimant’s accident occurred around 6:30 or 7:00 p.m.  He

He admitted that he had until to next morning to get the load to

Jackson, Tennessee.  According to the claimant, he was en route to

Jackson, from Diaz, Arkansas, when he had the wreck.  He admitted
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that Timmy Dun, another trucker had told him the best way to get to

Tennessee.  He admitted that his Form 1099 was issued by J.W. and

Sons, and not by Diaz Scrap.  The claimant admitted that the

insurance coverage he had on the truck went directly to pay the

creditor.  

     According to the claimant, for the load that rolled over, 

Jason delivered a check to him at his house, which was issued by

J.W. and Son.  The claimant admitted that this was for the load

that he was supposed to deliver to Jackson, Tennessee.

     The claimant admitted that after unloading, he would call in,

and Jason would tell him where to pick up the next load.

     On redirect examination, the claimant essentially agreed that

he obtained the certificate of non-coverage while working under a

lease agreement with Kenny Adams.  He testified that he and Mr.

Walker did not ever talk about the certificate of non-coverage. 

     He testified:

Q.   Were you also paid to deadhead back from Mississippi?

A.   No, I was not paid to deadhead, no.

Q. And I guess just so we're clear on the record, what does
deadhead mean?

A. Deadhead is just coming back in.  That is -- that's
considered -- that's called a deadhead.

Q. Were you free to bring a load back though and get paid
for it by someone else?

A. No.

Q. Did you feel you were free to turn down any of the loads
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     J. W. Scrap or Mr. Walker told you --

A. I think I could have turned them down.  I don't think
that would have been a problem, but it might have.  But I --
I don't think it would have.  

                                  
     According to the claimant, he was instructed by Jason to be

there at 8:00 that morning to pick up the load.  He testified that

if there had been a problem with the trailer, the maintenance

expense would have been on Jerry.

     On recross examination, the claimant admitted that the 

certificate of non-coverage he obtained while hauling for the

company out of Wynne (Kenny Adams), was still in effect at the time

of his accident.    

     Upon questioning by the Commission, the claimant admitted 

that he picked up three to four loads from Diaz, but was paid by

J&W Scrap.  He admitted that when he signed the lease agreement, he

believed he was an independent contractor.

     Jeremy Wade Walker also gave testimony during the hearing.  

He testified that in August of 2008, he worked for J.W. and Sons.

According to Mr. Walker, he worked as manager of the Batesville

location, and continues to do so.  Mr. Walker explained that J&W

Scrap is a metal preparation yard.  They buy from public, prepare

it, and then ship it to the shredders and mills.  

     He testified that in August of 2008, they had fifteen 

employees. Mr. Walker testified that he did not have any

involvement with the written lease agreement.  According to Mr.
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Walker, he does not have typewriter, so he does not know who filled

it out.

     Mr. Walker admitted that the claimant was pulling one of 

Jerry’s trailer.  According to Mr. Walker, the claimant was free to

haul other loads with the trailer.  He admitted that he would speak

with the claimant while he was at his yard loading.

     He testified:

Q. Okay.  You have four employee trucks.

A. Right.

Q. Is that correct?  And then Mr. Block.  Well, what's the
difference between the job duties of the employee trucks and
Mr. Block?

A. I dispatch the employee trucks totally.  I paid them.  I
held out taxes.  They went where I wanted them to and did what
I told them to do to earn their paycheck.  I didn't say
anything to Mr. Block.  It was up to him what he done.

Q. Do you know how then he got to the Diaz or the Batesville
yard?

A. He -- the crushers and then me, too, would call Jason,
who was appointed by Jerry, no one else, as the center person
to know where the loads were to be picked up.  So when all the
trucks would get empty, they would call Jason and he'd say
I've got so many loads in Batesville, I've got so many loads
in Forrest City, I've got so many loads in Poplar Bluff, where
do you want to go.  

Q. I guess Jason is the other son, correct?

A. Right.

Q. And -- but I guess he was overall main dispatcher of all
four yards.

A. It made it easier for one person to know where all the
loads was so when the trucks would call in.
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Q. And you said that Mr. Jerry Walker appointed him to do
that.

A. Well, it was -- everyone knew Jason's number and it was
easy for everyone to get in touch with him.  A lot of times,
Jerry might be gone somewhere.

Q. Then, these four employee drivers for the yard here in
Batesville, did they ever talk to Jason?

A. No.  The stuff out of my yard that my trucks run, they
worked for me.  I dispatched them, loaded them.  They didn't
go to any other yards.  They run just for Batesville.

Q. Okay.  And do you know if Mr. Block ran just for
Batesville?

A. It was up to Mr. Block where -- if he worked at all
wherever the loads was is where he went, but, no, he didn't
call me for a load.

Q. I guess -- which yard did that trailer he was pulling
belong to?

A. It didn't belong to any of the yards.  It belonged to
Jerry Walker and Sons.  It was bought by a farm account.

    He admitted that the other employees drivers were salaried

employees, and they averaged $600.00 per week.  According to Mr.

Walker, the claimant’s checks were from Jerry Walker and Sons Farm

Account.       

     On cross-examination (sic), Mr. Walker again admitted that 

the only time he ever spoke with the claimant is when he would come

to load in Batesville.  According to Mr. Walker, he never told the

claimant what to do.  He also admitted that they did not have any

type of Qualcom or CB to check in with him to see how far he had

made or  his progress.

     Mr. Walker testified:
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Q. And we've belabored the point but you didn't pay for
anything other than his rate per mile with no other checks cut
to him.

A. The liability insurance, we would have been responsible
for, because to cover us in case of something like this.

Q. Right.  That's something I wanted to talk about.  We
talked about the letters being on the side of the truck.  Why
is it necessary for him to have that on the side of his truck?

A. That's to cross scales.  You can't cross a set of scales
going out of state without an ICC number or DOT number on the
side of the truck, and he didn't -- didn't have his own and
was needing to work.

Q. Okay.  And was that part of the basis for the original
lease agreement that he would sign on to lease the truck and
drive so he could get under your authority and make some money
with his truck?

A. So he would be able to go to work with his truck, right.

Q. Okay.  What about Mr. Block's ability to turn down loads?
Was that up to him?

A. It would have been up to Mr. Block whether or not he
hauled a load.  He just would have made less that week.

    

     He essentially testified that the claimant was paid for a 

load, if he picked the load up during operating hours and dropped

it off during operating hours over in Jackson.  Mr. Walker further

testified that if the claimant did not want to come back and pick

up a load, it was his choice.  He denied having provided any type

of benefits for the claimant.    

     Upon questioning by the Commission, Mr. Walker testified:

Q. But the company that you worked for which is J&W paid for
the load that was being hauled from Diaz?

A. We paid for the load that was hauled from every yard.  We
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don't work just at our yards.  We've got crushers that might
be at Jacksonville he'd go load at.  We'd pay to have that
load hauled, too.

Q. Okay.  But you paid for the load that he was hauling from
Diaz when he had his accident?

A. I assume we paid the freight on it.  I don't know.
            
     Jason Dean Walker gave testimony during the hearing on behalf

of respondents no. 1.  He manages Diaz Scrap Metal, which is a

separate company from J&W Scrap.  According to Mr. Walker, this

company is owned by his mother.  

     He did not disagree that the load the claimant was hauling

came from Diaz Scrap in Newport.  According to Mr. Walker, the

claimant would haul loads for Diaz and then there would be some

type of trade or exchange with J&W Scrap, either they would pick up

a load for them for free or they would do the opposite so that it

would be an even exchange.  

   On cross examination, Mr. Walker testified that his

understanding of the agreement was that the claimant was using his

truck and was going to haul cars for contract.  He denied that the

claimant picked up solely for Diaz Scrap Metal.  Although Mr.

Walker was not sure, he felt the claimant probable picked up out of

Poplar Bluff and Batesville.                 

                          ADJUDICATION      

Employee or Contractor

The following factors are to be considered in determining

whether an employee is an employee or independent contractor:    
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(a) the extent of control which, by the agreement, the master
may exercise over the details of the work;

(b) whether or not the one employed is engaged in a distinct
occupation or business;

(c) the kind of occupation, with reference to whether in the
locality, the work is usually done under the direction of the
employer or by a specialist without supervision;

(d) the skill required in the particular occupation;

(e) whether the employer or the workman supplies the
instrumentalities, tools, and the place of work for the person
doing the work;

(f)the length of time for which the person is employed;

(g)the method of payment, whether by the time or by the job;

(h)whether or not the work is a part of the regular business
 of the employer;

(i)whether or not the parties believe they are creating the
relation of master and servant; and

(j) whether the principal is or is not in business.

      Although no one factor is determinative, “the right of 

control is the principle factor in determining whether the

relationship is one of agency or independent contractor.  Steinart

d/b/a Hurricane Express, Inc. v. Arkansas Workers Compensation

Commission, 2009 Ark. App. 719, ___ S.W. 3d ___.

     Here, the claimant and Mr. Jerry Walker admitted to having

entered into a lease agreement wherein J&W leased the

claimant/operator and his equipment for the transporting of scrap

metal.  However, it appears that this was done for the primary

purpose of meeting DOT requirements so that the claimant could
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transport loads under J&W’s Interstate Commerce Commission(ICC)

rights.  Hence, the evidence before me clearly demonstrates that

the parties did not abide by the terms of this agreement.  As a

result, the lease agreement provides no guidance as to the true

relationship of the parties.  Nonetheless, the facts in this case

indicate that the claimant was an independent contractor, and not

an employee of either J&W Scrap or Diaz Scrap.       

  The facts establishing this finding are as follows.

Specifically, the evidence demonstrates that the claimant’s

transporting of metal(for both J&W and Diaz) involved only him

being told where to pick the metal up and being told where to take

it.  He did not have to load the metal and the details in between

the time he procured a load and the time he dropped it off was

basically left up to him, as long as these things were done within

the operating hours of the pick-up location and drop-off location.

I think it is noteworthy that during cross examination by

respondent no. 1, the claimant gave inconsistent testimony relating

to this matter (see full discussion above). 

   The claimant’s whereabouts were not tracked via Qualcom or by

any other means, nor did he have to report to any dispatch.  Once

the claimant had dropped a load, he was not required to return

within any specified time.  Mr. Jerry Walker and Mr. Jeremy Walker

credibly testified that the claimant was free to haul for other

entities.  The parties also testified that the claimant could
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refuse a load without repercussions or penalties.        

     The evidence demonstrates that the claimant was engaged

in a distinct business or occupation through his work as a truck

owner and operator.  The claimant is a licensed professional with

his own truck/equipment.  His testimony demonstrates that he kept

his CDL current himself.  The claimant was not required to wear any

type of uniform or company shirt.  He admitted that over the years

he has worked for companies as a truck driver, but admitted that

since owning his own truck, he has considered himself pretty much

self-employed,(with the exception of stepping off the truck one or

two times), as this is how he made his living.

    The claimant primarily provided his own instrumentality for

doing the work, namely his own truck.  However, Mr. Walker did

provide the trailer.  The claimant carried insurance on his truck,

and as a favor to the claimant, Mr. Walker provided liability

coverage and allowed the claimant to run under his ICC rights.  The

claimant was responsible for the cost of fuel, tires, licensing and

maintenance of the truck.  The claimant himself elected to buy gas

from Mr. Walker’s gas station.  He was free to seek maintenance for

his truck from places of his own discretion.              

    The claimant was paid $3 per mile, for transporting the scrap

metal rather than 30 to 25 cents per mile, which is pretty much the

standard for this industry.  J&W gave him a 1099 for the work he

performed.  Although the claimant did not work for anyone else at
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the time of his injury, the evidence demonstrates that he was free

to do so.      

    In addition to this, the claimant credibly testified that he

believed that he was an independent contractor.  The claimant’s

testimony also demonstrates that he was not able to access any type

of cash advances from either J&W Scrap Metal or Diaz Scrap Metal 

while on the road.

     While J&W owned some trucks and had employees who transported

scrap metal for them using their trucks, trucking was not an

essential part of their regular business.  Instead, the essential

nature of both J&W Scrap Metal and Diaz Scrap Metal was the buying

and selling of scrap metal.      

   Under such circumstances, I find that the claimant was an

independent contractor. Accordingly, this claim is hereby

respectfully denied. The remaining issues have therefore been

rendered moot and are not addressed herein this opinion.  

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The claimant was involved in a roll-over incident on    
         August 11, 2008.

3.  The claimant suffered a neck injury on said date.
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     4.  The claimant is entitled to the maximum compensations 
         rates.

5.  This claim has been controverted in its entirety.

6.  The claimant was an independent contractor rather than an
         employee of either J&W Scrap Metal or Diaz Scrap Metal. 

     7.  All issues not litigated are reserved under the Act.

      
                               ORDER

     For the reasons discussed herein this Opinion, this claim

must be, and hereby is, respectfully denied.                     

     IT IS SO ORDERED.

__________________________
         CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

 
    
 


