
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. E713762

CHRIS W. BELL CLAIMANT

ARKANSAS GAME & FISH COMMISSION RESPONDENT EMPLOYER

PUBLIC EMPLOYEE CLAIMS RESPONDENT CARRIER NO. 1
SECOND INJURY FUND RESPONDENT NO. 2

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 3

ORDER AND OPINION FILED DECEMBER 8, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE PHILIP M. WILSON, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE RICHARD S. SMITH, Attorney at
Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L. PAKE, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on October 7,

2009.  A prehearing conference was held and a prehearing order was issued on June

30, 2009.  A copy of the prehearing order was marked as Commission Exhibit No. 1

and made a part of the record without objection.

At the prehearing conference and before the hearing, the parties agreed to the

following stipulations:

1.  There was a September 26, 1997, compensable
injury.
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2.  The compensation rates are $206/159.

3.  Respondent No. 1 has paid some medical and
temporary total disability benefits in this matter.

The claimant contends that he is still in his healing period and is entitled to

temporary total disability benefits and is entitled to a 3% permanent impairment rating

for his shoulder and to attorney’s fees.

Respondent No. 1 contends that the claimant reached the end of his healing

period on January 2, 2009, when Dr. David Collins assigned the 3% permanent

impairment rating.  Respondent No. 1 contends the claimant is permanently and totally

disabled and began paying permanent total disability benefits on January 2, 2009. 

Respondent No. 1 contends that the Second Injury Fund is responsible for the

permanent and total disability benefits.

Respondent No. 2 contends the claimant remained in his healing period when

the 10% rating to the back was given and that the claimant has not reached the end of

his healing period.

ISSUES TO BE LITIGATED

1.  Temporary total disability benefits.

2.  Permanent impairment rating for the shoulder.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following
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findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a September 26, 2007, compensable injury.

2.  The compensation rates are $206/159.

3.  Respondent No. 1 has paid some medical and temporary total disability

benefits in this matter.

4.  The claimant has proven by a preponderance of the evidence that he

sustained a 3% permanent impairment rating to his shoulder and those benefits are the

responsibility of Respondent No. 1.

5.  The preponderance of the evidence provides that the claimant reached the

end of his healing period for his shoulder on January 5, 2009, and he reached the end

of his healing period for his back on January 2, 2009.

6.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Commission Rules & Regulations, Rule 099.10, Coleman v.

Holiday Inn, 31 Ark. App. 224, 792 S.W.2d 345 (1990) and Chamness v. Superior

Industries, W.C.C. E019760 (Opinion filed March 4, 1992).

DISCUSSION

The claimant contends that he sustained compensable injuries on September
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26, 1997, to his back, S1 nerve root, right leg, right knee and left shoulder.  The

claimant has seen Dr. Ken Martin for his knee, Dr. David Collins for his shoulder, and

Dr. Richard Peek for his back.  According to the claimant, Dr. Peek referred the

claimant to Dr. Scott Slagle for pain management.  The claimant contends that no

doctor has released him to return to work.

The claimant confirmed that he had L3-4 and L4-5 surgery on February 4, 1998;

an L5-S1 anterior lumbar fusion surgery on February 16, 1999; a July 20, 2000, right

knee surgery, an L3-4 and L4-5 IDET procedure; a September 4, 2003, L3-4 and L4-5

fusion with instruments; hardware removal on April 23, 2005, and repair of the L4-5

fusion; a second knee surgery on March 14, 2006; another L3-4 and L4-5 anterior

fusion to the right side on April 9, 2007; and a left scapula shoulder surgery on

September 30, 2008.  On January 2, 2009, Dr. Peek recommended pain management

and considered a pain pump.  The last medical report is on January 5, 2009, where Dr.

Collins rated the claimant for his shoulder.  The claimant saw a doctor in February

2009, regarding a pain pump.  The claimant testified that the pain pump has been

sidelined for now, as he is allergic to titanium and pain pumps are made with titanium. 

The claimant testified that he has seen Dr. Slagle since February 2009 and he

performed a temporary nerve block injection and he believed it was in August 2009. 

The claimant followed up with Dr. Slagle in September 2009.  The claimant also saw

Dr. Peek maybe in August 2009 and has a follow-up with Dr. Peek in November 2009.

According to the claimant, Dr. Peek wants to pursue a radiofrequency treatment. 

The claimant testified that the nerve block helped his left side but not so much on the
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right side.  The claimant also had an appointment with Dr. Slagle in mid-October.

The claimant testified that he has continued to see Dr. Peek regularly and as of

August 2009, Dr. Peek has recommended another MRI.  The claimant was

experiencing burning down his legs with severe pain on the right side.  The pain the

claimant is currently experiencing is new pain, according to his testimony.

ADJUDICATION

The claimant contends that Dr. Collins assigned a 3% permanent impairment

rating to his shoulder and this has not been paid.

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period had ended.  Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).  Further, the AMA Guides define

“permanent impairment” as an “impairment that has become static or well stabilized

with or without medical treatment and is not likely to remit despite medical treatment.” 

The AMA Guides further qualify the definition by noting that “[a] permanent impairment

is considered to be unlikely to change substantially and by more than [three percent] in

the next year with or without medical treatment.”  Excelsior Hotel v. Squires, 83 Ark.

App. 26, 115 S.W.3d 823 (2003).

Further, the Commission was required to adopt an impairment rating guide to be

used in the assessment of anatomical impairment, and the Commission has adopted

the AMA Guides to be used in this assessment.  Ark. Code Ann. §11-9-522(g)(1)(A)

(Repl. 2002); W.C.C. Rule 34.  The Commission is authorized to decide which portions

of the medical evidence to credit and to translate this medical evidence into a finding of
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permanent impairment using the AMA Guides; the Commission may assess its own

impairment rating rather than rely solely on its determination of the validity of ratings

assigned by physicians.  Avaya v. Bryant, 83 Ark. App. 273, 105 S.W.3d 811 (2003).

The medical report by Dr. David Collins on January 5, 2009, assigned a 3%

body as a whole rating to the claimant’s shoulder condition and released him to his

activities without restrictions.  This rating and release followed his shoulder surgery on

September 30, 2008.  Dr. Collins noted in his report that the claimant would most likely

be governed by his recovery of spinal comfort and function.  I find the medical evidence

supports the claimant’s contention that he sustained a 3% permanent impairment to his

shoulder and that remains the responsibility of Respondent No. 1.

The claimant next contends that he has not reached the end of his healing

period and continues to be entitled to temporary total disability benefits.  In order to be

entitled to temporary total disability benefits, the claimant must remain in his healing

period and be totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).    When the underlying condition

causing the disability has become stable and if nothing further in the way of treatment

will improve that condition, the healing period for which the claimant is entitled to

temporary total disability benefits has ended.  Farmers Co-Op v. Biles, 77 Ark. App. 1,

69 S.W.3d 899 (2002).  The persistence of pain is not sufficient in itself to extend the

healing period.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 224, 628 S.W.2d 582 (1982).

The claimant had been released for his shoulder and knee condition but his

back condition was the most troublesome of his injuries.  The claimant last had a fusion
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back surgery on April 9, 2007, by Dr. Peek.  Dr. Peek assigned a 25% permanent

impairment rating to the claimant’s back condition on February 26, 2002, and was

discussing a pain pump at that time.  The most recent medical report in evidence from

Dr. Richard Peek is a January 2, 2009, report where he is seeing the claimant for a

follow-up visit.  Dr. Peek’s report notes that the claimant continues to have “constant

aching, burning, numbness and tingling in the back, bilateral legs, neck and shoulder.” 

(Jt. Exh. No. 1, p. 77.)  He further notes that the “Radiograph/diagnostic studies:

Bending films today really show fusion looking better than it has without motion in

flexion and extension.  There is some bridging bone.”   (Jt. Exh. No. 1, p. 77.)  He

further notes that further surgery would not be of benefit for the claimant and discusses

the need for further pain management with possibly a pain pump.  He concludes his

report with, “It is my opinion due to the totality of his care and overall medical condition

that he is permanent and totally disabled from employment on an indefinite basis.”  (Jt.

Exh. No. 1, p. 77.)

After considering the claimant’s testimony and considering the credible medical

evidence, I find that the claimant reached the end of his healing period for his back on

January 2, 2009.  The only continued treatment that is being pursued is for pain

management and possibly a pain pump.  Dr. Peek has been the claimant’s treating

doctor for a number of years and has performed surgery and has followed the claimant

since the accident.  I give great weight to Dr. Peek’s opinion and his recommendations

for this claimant.  I find only pain management is being recommended to help better the

claimant’s lifestyle.  It is well settled that the persistence of pain does not extend the
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healing period.  I find the end of the claimant’s healing period for his back was January

2, 2009 and the end of his healing period for his shoulder was January 5, 2009.

ORDER

The claimant has proven by a preponderance of the evidence that he sustained

a 3% permanent impairment rating to his shoulder and those benefits are the

responsibility of Respondent No. 1.  The preponderance of the evidence provides that

the claimant reached the end of his healing period for his shoulder on January 5, 2009

and he reached the end of his healing period for his back on January 2, 2009.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Commission Rules & Regulations, Rule 099.10, Coleman v.

Holiday Inn, 31 Ark. App. 224, 792 S.W.2d 345 (1990) and Chamness v. Superior

Industries, W.C.C. E019760 (Opinion filed March 4, 1992).

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
________________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


