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STATEMENT OF THE CASE

A hearing was conducted August 21, 2009, to determine whether the

claimant was entitled to additional workers’ compensation benefits

A prehearing conference was conducted in this claim on June 24, 2009, and

a Prehearing Order was filed on said date.  In addition, this claim has been the

subject of a prior hearing.  At the hearing, the parties announced that the

stipulations were correctly set out in the Prehearing Order.  However, the parties

pointed out that the issue concerning claimant’s entitlement to additional medical

treatment was not in dispute and that respondents had accepted and paid all

medical treatment following the claimant’s one-time change of physician to Dr.

Harold Chakales which caused the parties to modify their respective contentions
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as set out further below.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all

relevant times, including March 1, 2007; that the claimant sustained a compensable

injury on said date; that she earned sufficient wages to entitle her to compensation

rates of $280.00 per week for temporary total disability and $210.00 per week for

permanent partial disability; and that the claim had previously been controverted

in its entirety for purposes of attorney’s fees.  It was further agreed that the

Administrative Law Judge decision filed February 24, 2008, was a final decision and

the law of the case.  Further, the parties stipulated that the benefits awarded therein

had been paid.  Finally, it is undisputed that the claimant received a one-time

change of physician Order from Dr. Yao to Dr. Harold Chakales on January 7, 2009,

and that respondents paid for the additional medical treatment following the

Commission ordered change of physician.

By agreement of the parties, the following issues were presented for

determination:

1) Whether the claimant’s healing period had ended.

2) Claimant’s entitlement to additional temporary total disability.

Claimant contended, in summary, that her healing period has never ended

while maintaining that Dr. Yao’s opinion saying that the claimant’s healing period

had ended was in error.  The claimant maintained that she remained within her



-3-

healing period and, therefore, totally disabled from work from November 15, 2007,

through the date of the within hearing and continuing until an undetermined date.

The claimant requested a controverted attorney’s fee on any additional benefits

awarded.

The respondents contended that the claimant reached maximum medical

improvement on November 15, 2007, as reflected by the report from Dr. Yao on

said date, while further maintaining that temporary total disability was addressed

and awarded in the prior hearing which was now the law of the case.  During the

hearing, respondents further amended its contentions to request an offset for long-

term disability benefits that the claimant had been receiving in the event additional

temporary total disability was awarded.  (Tr.18)

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the August 21, 2009, hearing containing various medical

records.  The transcript of the January 16, 2008, hearing, as well as the February

27, 2008, Opinion, which is now final and the law of the case, is incorporated by

reference and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant’s healing period ended on or about November 15, 2007.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that she is entitled to additional temporary total disability.

5. The claimant has failed to establish, by a preponderance of the evidence,

that she has undergone a change in her physical condition which would

entitle her to a modification of the prior Opinion and Award filed February 27,

2008.

6. Respondents remain responsible for continued reasonably necessary

medical treatment recommended by her authorized treating physician, Dr.

Harold H. Chakales.

7. Issues not addressed herein are specifically reserved.

DISCUSSION

As previously noted, a hearing was conducted before another Administrative

Law Judge on January 16, 2008.  An Opinion was filed February 27, 2008, which

is now a final decision and the law of the case.  The Administrative Law Judge

specifically found that the claimant was temporarily totally disabled for the period

beginning March 2, 2007, and continuing through November 15, 2007, less the time
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period of October 4, 5, and October 8, 2007, which were dates the claimant

attempted to work for the employer herein.  The prior record reflects that the

claimant was ultimately released by her prior treating physician as having reached

maximum medical improvement on November 15, 2007, to return on an as needed

basis.  As reflected by the stipulations, respondents paid the benefits previously

awarded.

Subsequent to the prior decision, the claimant petitioned for a change of

treating physicians.  The Workers’ Compensation Commission entered an Order

approving a change of physician from Dr. Joseph Yao to Dr. Harold Chakales, an

orthopedic surgeon in Little Rock, Arkansas.  Dr. Chakales first evaluated the

claimant on February 2, 2009.  A portion of Dr. Chakales’ report reflecting the

history, physical exam, diagnosis, and recommendations is set out in below:

HISTORY OF PRESENT ILLNESS:
Ms. Paulee Beal is a 35-year-old female who presents with complaints of pain as
the result of a work related injury which occurred in March 2007.  She has pain,
numbness and weakness in her right leg.  Coughing or sneezing does increase the
patient’s symptoms.  She was working for Maverick when she injured her right knee
in March 2007.  She began to have a lot of pain and was seen by her PCP, then by
Dr. Yao, orthopaedic surgeon, in Blytheville.  He performed arthroscopy on her, but
that was not helpful.  She complains of persistent, chronic right knee pain.  She has
difficulty standing, stooping, bending and squatting.  Her pain is constant.

*****
PHYSICAL EXAMINATION:
Physical examination shows a large, well developed female who appears her stated
height and weight.  Examination of the right knee shows no gross atrophy.
However, the knee is slightly warm, indicating a chronic synovitis.  She lacks 15-20°
complete flexion of the right knee.  Extension is normal.  There is no lateral or
medial ligamentous instability.  Her knee is tender in the patellar area and around
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the joint margins, with some evidence of chronic swelling.

DIAGNOSIS:
Internal derangement, right knee, with chondromalacia, symptomatic.

DISCUSSION:
This woman should have a current MRI of her knee.  I will see her in four weeks.
I need to review her medical records and write a report.  She is not working and has
not worked since her date of injury.  (Cl. Ex. A, pp.19-20)

Interestingly, Dr. Chalakes’ chart note dated February 10, 2009, reflects a

history of additional physical problems unrelated to her March 1, 2007, right knee

injury.  It states:

Chart Note:
Ms. Beal was seen on May 5th and had a carotid Doppler study done, with a
diagnosis of mild plaques bilaterally, with some restriction of flow of the carotid
arteries.  Apparently on May 21, 2007, she sprained her right knee and right
forearm.  She was seen by the orthopaedic doctors in Blytheville and diagnosed
with a right hand strain and contusion to the right knee involving the patellar
tendon.  She was seen on May 1, 2007, because of dizziness and tinnitus.  EMG
studies on June 27, 2007, showed both lower extremities were normal.  She also
was having trouble with vertigo.  An MRI was performed which showed a little
asymmetry.  An MRI of the brain was normal done in 2007.  The dizziness had
started in March 2007 which occurred multiple times per day.  (Cl. Ex. A, p.21)

Dr. Chakales ordered a repeat MRI of the claimant’s right knee on February

10, 2009, which was completed on February 12, 2009.  The MRI indicated some

mild right knee joint effusion; post-partial medial meniscectomy; otherwise normal.

(Resp. Ex. A, p.4)

For some unexplained reason, there are no interim reports from Dr. Chakales

between February 10, 2009, and August 10, 2009, despite the fact that he

examined and treated her intermittently from February through July, 2009.  The
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record reflects that respondents specifically inquired concerning whether the

claimant’s on-going problems were associated with the acute injury of March 1,

2007, or the claimant’s alleged pre-existing problems.  Although Dr. Chakales never

specifically responded to respondents’ inquiries, he did author an August 10, 2009,

report addressed to the Arkansas Workers’ Compensation Commission which

follows:

To Whom It May Concern:

Since my letter of February 10, 2009, Ms. Beal has continued to have problems with
her knee.  I do not have any medical records to review.  Since that time, I have seen
her intermittently in March, April, May, June, and most recently in July 2009.  During
this period of time she has remained symptomatic.

An MRI was performed of the knee which showed joint effusion and changes post
op medial meniscectomy.

I recommended Ms. Beal be placed on physical therapy and take off work, and
consider having hyaluronic acid injections.  I gave her those injections until they
were discontinued.  Her last visit was on July 22, 2009, at which time she reported
the therapy was not helping.  She continued to have quite bit of pain.

From a clinical standpoint, I think we should just wait and see what happens and
follow her periodically.  She is temporarily disabled.  (Resp. Ex. B)(Emphasis
supplied)

ADJUDICATION

The claimant’s entitlement to temporary total disability has been the subject

of a prior hearing.  In an Opinion filed February 24, 2008, the Administrative Law

Judge found, inter alia, that the claimant was entitled to temporary total disability

benefits beginning March 2, 2007, and continuing through November 15, 2007.
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Clearly, the Administrative Law Judge could have awarded temporary total disability

through the date of the hearing and continuing until an undetermined date.  Again,

the  law  judge  decision  is  now  final  and the law of the case.  Ark. Code Ann.

§11-9-713 provides, in part:

(a)(1)     Except where a joint petition settlement has been approved,
the Workers’ Compensation Commission may review any
compensation order, award, or decision.

(2)     This may be done at any time within six (6) months or
termination of the compensation period fixed in the original
compensation order or award, upon the Commission’s own motion or
upon the application of any party in interest, on the ground of a
change of physical condition or upon proof of erroneous wage rate.

(3)     Upon the review, the Commission may make an order or award
terminating, continuing, decreasing, or increasing for the future the
compensation previously awarded, subject to the maximum limits
provided for in this chapter.

(b)     The review and subsequent order or award shall be made in
accordance with the procedure prescribed in §11-9-704.   (Emphasis
supplied)

The claimant has the burden of proving entitlement to temporary total

disability.  Ark. Code Ann. §11-9-704(c)(2).

Admittedly, Dr. Chakales has opined that the claimant is temporarily

disabled.  However, Dr. Chakales’ statement is a mere conclusion, unsupported by

the record as a whole.  Dr. Yao, the claimant’s prior treating physician, found that

the claimant had reached maximum medical improvement on November 15, 2007,

at which time he released the claimant to return to work with limitations, specifically,
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no standing or walking for more than four (4) hours, as well as no stair climbing,

squatting, and kneeling.  Dr. Yao further opined that the claimant did not have any

rateable, permanent impairment which I find inconsistent with post-arthroscopic

surgery, together with the restrictions imposed upon the claimant; however,

claimant’s entitlement to permanent impairment benefits, if any, is not at issue and

has been specifically reserved.  There is no evidence that the claimant has

undergone a change in her physical condition to warrant the modification of a prior

award.  Further, the record reflects that the treatment provided by Dr. Chakales has

not improved the claimant’s physical condition.  From a clinical standpoint, Dr.

Chakales has not made any further treatment recommendations.  Rather, he states

that we should just wait and see what happens, and follow the claimant periodically.

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).
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The record reflects that respondents have exercised good faith in meeting

its obligations by providing the claimant with the follow-up treatment modalities

recommended by Dr. Chakales.  The claimant testified that the injections and

physical therapy provided by Dr. Chakales did not improve her physical condition.

Dr. Chakales has not recommended any further treatment.  Although the claimant

is entitled to reasonably necessary treatment to maintain her condition, this

treatment does not entitle her to additional temporary total disability.  The record

reflects that the claimant’s condition is permanent.  The claimant has failed to

prove, by a preponderance of the credible evidence, that she is entitled to

additional temporary total disability.

I feel compelled to further point out that the record reflects that the claimant

has received unemployment compensation, as well as long-term disability benefits

since the prior hearing.  Application for unemployment benefits reflects that the

claimant is ready, willing, and able to work.  In the event that the claimant could

prove entitlement to additional temporary total disability, which is not conceded

herein, respondents would be entitled to a credit, dollar-for-dollar, the amount of

benefits the claimant is receiving in long-term disability benefits which appears to

be only slightly less than her claim for temporary total disability if awarded pursuant

to Ark. Code Ann. §11-9-411.  

After a full consideration of the facts, issues, and the law, it is herein

determined that the claimant has failed to prove entitlement to additional temporary
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total disability.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

Issues not addressed herein are specifically reserved.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


