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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F611778

ARTHUR W. BEAL, EMPLOYEE CLAIMANT

FAIRFIELD BAY COMMUNITY CLUB, INC., 
EMPLOYER
 
U.S. FIRE INSURANCE/
CRUM & FORSTER, CARRIER/TPA                     RESPONDENTS NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                       RESPONDENT NO. 2

OPINION FILED NOVEMBER 9, 2009 

A hearing was held before Administrative Law Judge Chandra Hicks, 
on August 24, 2009, in Little Rock, Pulaski County, Arkansas.

The Claimant was represented by the Honorable Laura Beth York,
Attorney at Law, Little Rock, Arkansas.      

Respondents No. 1 were represented by The Honorable Michael
Wright, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by The Honorable Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King waived
appearance at the hearing.  
   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 24,

2009, in Little Rock, Arkansas.  A prehearing telephone

conference was held in this matter on June 8, 2009.  A prehearing

order was entered on that same day.  This prehearing order set

forth the stipulations offered by the parties, their contentions,

and the issues to be litigated.

     The following stipulation was submitted by the parties,
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either pursuant to the prehearing order or at the start of 

the hearing, as the following stipulations are hereby accepted: 

    1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including October 17, 2006.

3.  Subsequent to the hearing, on November 2, 2009, the

claimant and respondents no. 1 [respondents no. 2 waived parties

participation is this matter] , stipulated that the claimant

sustained a compensable closed head injury, in the form of a

subdural hemotoma, on said date. 

     4.  At the time of the hearing, parties stipulated that the

claimant’s average weekly wage at the time of his compensable

injury was $401.56.  His compensation rate for temporary total

disability compensation is $268.00, and his permanent partial

disability rate is $201.00. 

5.  The claimant reached maximum medical improvement on May

2, 2007.

6.  The claimant received a 39% whole body impairment on May

2, 2007, which has been accepted and is being paid by respondents

no. 1.

7.  All issues not litigated herein are reserved under the 

Arkansas Workers’ Compensation Act. 

By agreement of the parties, the issues to be presented at the
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hearing were as follows:

1.  Wage-loss disability.

2.  Whether the claimant is permanently and totally disabled.

3.  Controverted attorney’s fee.

The claimant contends that he sustained a compensable injury

on October 17, 2006, when he was backing a bulldozer off a trailer

when the bulldozer slid off.  This resulted in a head trauma for

which the claimant underwent two operations for a subdural

hematoma.  The claimant was released by Dr. Eric Akin with a 39

percent whole body impairment on March [sic] 2, 2007.  Claimant has

been unable to return to work.  Claimant contends that he is

permanently and totally disabled, or in the alternative has

sustained wage-loss and his attorney is entitled to an attorney’s

fee.

Respondents no. 1 contend that claimant is not permanently and

totally disabled.

Respondent no. 2 will defer to the outcome of litigation.

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of June 8, 2009, and the parties’

Responses to the Prehearing Questionnaire, as these have been

marked as Commission’s Exhibit No. 1.  The claimant’s Medical

Packet was marked as Claimant’s Exhibit No. 1.  The AMA Guidelines

Tables were marked as Claimant’s Exhibit No. 2.  The deposition of

Dr. Bradley Boop was marked as Respondents’ Exhibit No. 1.  The
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deposition of Dr. Eric Akin was marked as Respondents’ Exhibit No.

2.  Ms. King’s letter of August 11, 2009, was marked as Joint

Exhibit No. 1.  The claimant and respondents no. 1, filed Post-

trial Briefs, these have been blue-backed and marked Commission’s

Exhibit No. 2.     

     The following witnesses testified at the hearing:

the claimant and Shirley Beal. 

                          DISCUSSION

          The claimant gave testimony during the hearing.  At the time

of the hearing, the claimant was sixty-four years old.  He 

completed the eighth grade.  The claimant has previous work

experience in construction-type work and trucking.  

     According to the claimant, he began working for Fairfield Bay

about twenty-years ago.  He testified that his job there was heavy

equipment operator.  The claimant testified that his specific job

duties entailed maintaining the roads, using a grader.  

    He admitted that he did recall the incident of October 27,

2006.  According to the claimant, he was hit in the head when the

dozer slid off the trailer.  The claimant testified that he

reported the injury, and was taken to the hospital, in Mountain

View, by his wife when he got off work that evening.  He admitted

that they sent him to UAMS. The claimant further admitted to

undergoing two surgeries to his head and being diagnosed with a

subdural hematoma.  The claimant testified that his surgeries were
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performed by Dr. Akin, who then referred him to Dr. Boop.  He 

agreed that he continues under the care of Dr. Boop.  According to

the claimant, he takes Ultram, Zoloft, and Amitriptyline.  

     With respect to the kind of problems he has experienced since

his injury, the claimant testified:

Q.  How are you doing?  What kind of problems have you had 
since this injury? 

A.  Headaches, which they don’t never go away.  Dizziness and
shadow people at night.

Q.  Okay.  When you say, “shadow people at night,” you 
testified in your deposition about this a little bit.  When
you’re asleep, do you see shadow people in your sleep?

A.  Yeah, that’s what I call it dream people, dreaming.

Q.  Okay.  Are these nightmares?

A.  Not –- no, I don’t think it’s nightmares because it don’t
upset me.

Q.  Okay.  Did you experience any of that prior, before the
injury?

A.  Oh, no.

Q.  What about your balance?  How’s your balance?

A.  My balance is just a little off.  I have to hold 
     onto something until I get my bearings before I can move.

Q.  Okay.  Do you ever have problems falling because of your
balance?

A.  Oh, yeah.  

Q.  Did you have problems with that before your injury?

A.  No.  

Q.  Do you have any special equipment that you use because of
your balance?
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A.  I just got a –- one of those helmets my wife got me and a
cane.

Q.  You’ve got a cane and you said like a bicycle helmet?

A.  Yeah.

Q.  What’s that for?

A.  If I fall and hit my head, it would kind of protect this
side over here.

Q.  And has that happened?  Have you fallen and hit your 
head?

A.  No, I generally try and catch myself before I do.

Q.  Okay.  How’s your memory these days?

A.  Not all that good.

Q.  Do you drive anymore?

A.  No, not that much unless my wife is with me.

Q.  Okay.  Why don’t you drive anymore?

A.  I get –- I get turned around.  I get to where I’m going,
and then I forget where I’m supposed to be going.

Q.  Did you do any housework before this injury?

A.  Dishes.  That’s about it.

Q.  Do you do dishes now?

A.  Off and on when Shirley’s there.

Q.  Did you mow the yard before you had this injury?

A.  Yeah.  

Q.  Who mows your yard now?

A.  My son.

Q.  What kind of things did you enjoy doing before this 
injury?
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A.  I enjoyed working outside, tinkering around with stuff, 
my lawn mower and work out in my shed, and all that –- I don’t
know.

Q.  Do you do those things now?

A.  No.  All I do is stay in the house.

Q.  Why do you just stay in the house?

A.  Because I’m scared I’ll get out there and mess around and
get lost or else fall and bust my head.

Q.  You mentioned that you’ve got these headaches every day.

A.  That’s an everyday thing I’ve been living with.  

Q.  Okay.  Does the medication that Dr. Boop give you help?

A.  That one kind of --

Q.  There’s one of the medications that helps a little bit?

A.  –- kind of calms me down a little bit where I ain’t so 
hateful toward my family.  But the headaches, they’ll fall
off, and then they’ll come back.

Q.  Okay.  Can you describe what your personality was before
this injury?

A.  I was a good, kind person, I guess.

     According to the claimant, he has worked all of his life.  

The claimant denied being abusive to this family prior to his

injury.  However, he admitted that he has been abusive to his 

family since his injury.  According to the claimant, every bit of

noise from his kids and wife, sets him off.  He admitted to 

becoming angry with a dog and picking up a big rock.  The claimant

maintains that he was going to kill it.    

     The claimant admitted that he has not returned to work.  He
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explained that he has not returned to work because “they are not

going to let him back out there, as no doctor is going to pass him

on a physical and drug test and stuff.”  With respect to his

vision, the claimant testified that his right eye is good, but his

left eye is kind of weak.  The claimant agreed that he is blind in

his left eye.  However, he admitted to having glaucoma before his

injury.  The claimant essentially testified that he does not feel

that there are any jobs he can perform.  According to the claimant,

he is now retired.                    

     On cross examination, the claimant admitted that he got some

relief from the headache pain after the burr hole craniotomy, which

was performed by Dr. Akin.  However, the claimant essentially

testified that he continues with mild headaches. 

     He did not call a October 9, 2007 [about a year after his 

injury] report from Dr. Boop wherein he stated the claimant was

doing much better.  He admitted that he now suffers from 

depression.  However, he testified that they got him on the other

medication and it has kind of gotten him to where he is not wanting

to hurt them [his family] any more.  The claimant agreed that Dr.

Dietrich, and not Dr. Akin or Dr. Boop, is treating him for the

problems with his left eye problems, and not Dr. Akin or Boop.  

     The claimant admitted to having testified during his 

deposition that he had been thinking about retiring before he had

the accident because he just getting tired in general.  However, he
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essentially testified that he had to wait due to his age.  He

further admitted to having stated that he wanted to stay home and

be at home with his family, a decision that was made before his

accident.

     On redirect examination, the claimant explained:

Q.  Mr. Beal, you were just asked about your retirement.  Do
you recall testifying that you also wanted to do a little bit
of work after retirement?

     A.  Yeah, after I found out I could work in between without 
it messing up my retirement thing, but that went to heck.

Q.  Okay.  Did you have any plans for retirement?

A.  Yeah.  I wanted to spend it with my wife and kids, take 
them on vacation.  I can’t do that now.  I don’t know.

Q.  Okay.  Why can’t you do that now?

A.  Things are just messed up.

Q.  What’s messed up?

A.  Just me, I guess.  I don’t know.

Q.  Okay.  Now, your left eye, you did have glaucoma problems
prior to this injury, right?

A.  Yes, ma’am.

Q.  And you had problems with that left eye prior to this 
injury, right?

A.  Yes, ma’am.

     The claimant’s wife also testified during the hearing.  Ms. 

Beal and the claimant have been married approximately forty-four

years.  According to Ms. Beal, the claimant is able to read when

his eyes permit, as he has glaucoma.  She admitted the claimant has
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past work experience in construction work, and been a tree trimmer.

Ms. Beal also testified that during the last twenty years, the

claimant has been a heavy equipment operator.  However, she

testified that the claimant drove a truck for only three or four

months. 

    According to Ms. Beal, the claimant has worked as a heavy

equipment operator, running a backhoe, bulldozer and road grader

for the last few years.  She testified that prior to the hearing,

the claimant was a happy-go-lucky guy, always smiling, laughing and

joking. However, she testified that since the accident, the

claimant has gotten mean, as he was always threatening her, the

kids and the dogs.

     Ms. Beal testified that the claimant was always threatening 

to hit the dogs with his cane.  According to Ms. Beal, the claimant

has a larger dog that he threatened to knock in the head. She

essentially denied that the claimant ever engaged in this type of

behavior prior to his injury.           

     She testified that the claimant has problems getting up out

of chairs, he falls a lot, and staggers when just standing.

According to Ms. Beal, the claimant has fallen and hit head several

times.  Therefore, she bought him a bicycle helmet in order to keep

him hitting his head.  Ms. Beal testified that the claimant wears

the helmet when he goes outside.  She also testified that she

bought the claimant a cane to help him to steady himself, when



11

standing.  According to Ms. Beal, he uses the cane occasionally,

but most of time he sits in his chair.  She further testified that

prior to his injury he was constantly outside doing something in

his little shed, working on the lawn mower or house.  However, she

maintains that now she hardly get him out of the house.

     Ms. Beal testified that the claimant now has a lot of memory

loss.  According to Ms. Beal, the claimant got lost in the yard one

day and began screaming and crying.  Ms. Beal also testified that

she does not allow the claimant to drive anymore because he get

lost, as he got lost one day while going to Greers Ferry, to the

lumber place.  However, she admitted that he finally come to

himself and was able to go over there and get what he needed and

come back.

    According to Ms. Beal, the claimant complains constantly of

headaches, especially on exertion.  She also testified that the

claimant eats only one meal a day, as he does not have an appetite,

due to medication that Dr. Boop has him on.  However, she admitted

that the medication has helped quite a bit with his anger problems.

She further testified that the claimant does not sleep good at

night, as he wanders through the house.

     Ms. Beal admitted that the claimant had glaucoma prior to his

injury, and was going to be having problems because of his

glaucoma. However, she maintains that was not until after his

accident that went completely blind in his left eye.  



12

     She admitted that the claimant had plans of retirement before

too long.  Ms. Beal admitted that the claimant has his CDL, which

will expire in December.  According to Ms. Beal, she does not feel

the claimant can hold down any kind of employment, not even a desk

job.

   On cross examination, Ms. Beal admitted that the claimant

underwent a CT scan on November 21, 2006.  She also admitted that

on December 10, 2006, the claimant had an accident in the bathroom,

wherein he fell and hit his head on the cabinet.  Ms. Beal also

admitted that the claimant underwent the burr hole craniotomy on

December 11, [2006] with Dr. Akin.  She admitted that the claimant

got relief immediately from the pressure as a result of this

procedure, as the headaches were not as bad.  

    Ms. Beal testified that she was not aware of the October 2007

report wherein Dr. Boop stated the claimant was doing much better.

According to Ms. Beal, the claimant has never not had the headaches

since the accident.  However, she testified that  Dr. Boop said it

take about a year for the headaches to mellow out, but instead they

have gotten worse.  

     Ms. Beal testified:

Q.  And I’m going to kind of stop you.  In October of 2007, 
just tell me whether or not you remember this, Dr. Boop saying
that there was some normalization of your husband’s mood, and
that he was no longer short-tempered, and he had marked
reduction in the number of headaches.  Do you remember this
period of time?

A.  That was a medication that they had put him on that had 
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helped mellow him out.

Q.  Do you remember what medication that was?

A.  No, I sure don’t.

Q.  He also noted that your husband resumed some more normal
activities around the house; do you recall that?

A.  Yes.

Q.  And he actually notes that his wife, you, were very happy
with how he has improved; do you remember that?

A.  Yes, I do.

Q.  And then it appears the next note from Dr. Boop is a few
months later, January of 2008.  So what we were just talking
about was October of 2007.  Then the next report from Dr.
is January of 2008, a few months later.  Seems like all the
sudden he’s going back to some persistent headaches on a daily
basis.  Do you remember going to the doctor in January of ‘08
and your husband having those complaints?

A.  Yes.

Q.  And Dr. Boop says that your husband had contact from 
lawyers and is now reporting increased symptomatology with
almost daily headaches; do you remember that?

A.  Yes.  His headaches had gotten worse.  The medication that
they had him on, apparently, you know, had run its course and
done –- he’d got immune to it or something.  But it quit
working.  It didn’t help him.  His headaches started getting
worse and, like I said, they have steadily gotten worse since.

Q.  Dr. Boop also mentions your husband suffering from 
depression.

A.  Yes.

Q.  Are you aware of that?

A.  Yes.

Q. Can you give me an idea as to the effects of the depression
on his life?
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A.  He was threatening suicide and that kind of worried me. 
He –- he still sits around and, you know, doesn’t acknowledge
us a lot of the time.  But at least he’s not threatening
suicide and telling us that he’d be better off dead.

Q.  Has he had any sort of treatment for the depression?

A.  Dr. Boop has put him on Zoloft.

Q.  Has he had any therapy or anything like that?

A.  No.  They sent him to a –- I’m sorry, I can’t remember 
the doctor’s name.  I think he –- two visits to this
psychiatrist or whatever he was, I think Dr. Akin referred him
to him.  I can’t remember. 

     
     She admitted that the claimant has had glaucoma for years 

prior to the accident.  She testified that the claimant had a

cataract surgery on his left, as thought it would improve his

vision but it did not. 

      Ms. Beal testified that she does not work, as she has been on

disability for seven years.  She admitted that the claimant got his

401K when he retired, which they paid their house off.

     On redirect examination, Ms. Beal admitted that prior to the

accident, the claimant had headaches, but nothing major.  She also

testified that the claimant is not currently on disability, but he

has applied for it.  According to Ms. Beal, the claimant will be

Medicare eligible in December, when he turns sixty-five.  

     Upon being questioned by the Commission, Ms. Beal 

admitted that the claimant has not looked for work since his

injury.  She also testified that he receives monthly Social 

Security benefits in the amount of $905.00.                 
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     A review of the medical evidence of record demonstrates that

the claimant was seen by Dr. Akin on October 31, 2006.  At that

time, the claimant complained of intermittent headaches after

having suffered a head injury when a bull dozer that he was driving

turned over.  According to Dr. Akin, the claimant was diagnosed

with “a left-sided subdural hematoma,” by CT scan at UAMS.  He

noted that the injury occurred on October 17, 2006.  The claimant

denied any focal numbness or weakness, but he did have some

complaints of some soreness in the left side of the head.  Dr. Akin

assessed the claimant with, “left subdural hematoma,” for which he

recommended a CT scan of the head in three weeks to follow the

progress of the subdural hematoma.

     On November 21, 2006, a CT scan of the head without contrast

was perform which revealed: “Subacute subdural hematoma over the

left convexity, causing mild midline shift and effacement of the

ipsilateral sulci.”

     Dr. Akin performed, “a left burr hole craniotomy and 

evacuation of subdural hematoma,” on December 11, 2006. His

findings were: “Chronic subdural hematoma on the left.”

     The claimant underwent another CT scan on December 12, 2006,

with the following impression: “Left subdural hematoma status post

partial evacuation. There was slight interval decrease in the

midline shift since the prior examination.”      

     On December 21, 2006, the claimant returned for a follow-
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up evaluation with Dr. Akin.  He wrote, in pertinent part: “... He

has had some occasional headaches but rates them as a 3 to 4.  They

are overall improved and he is satisfied with his progress. He

denies any difficulty thinking or focal weakness.”  Dr. Akin

diagnosed the claimant with “status post a craniotomy for

evacuation of a subdural hematoma.”  Dr. Akin noted that he felt

the claimant would be a maximum medical improvement in seven weeks

time from today [December 21, 2006].  Therefore, he noted that the

claimant could return to light duty at that point, but further

noted that he did not feel the claimant would ever be able to

return to full duty.  At that time, Dr. Akin also released the

claimant from his care.   

     The claimant returned to see Dr. Akin on February 22, 2007.

At that time, the claimant complained that he had gotten lost while

standing in his yard.  The claimant reported that he was suddenly

disoriented and did not know where he was.  As a result, he began

yelling and his wife came out and got him.  The claimant reported

no other experiences like this since.  He denied any significant

headaches, but he did have occasional problems with balance and a

tendency to fall toward his right side.                 

     On March 7, 2007, Dr. Akin noted that the claimant was in 

with a follow-up CT scan of the head that showed “no significant

mass effect on the brain.” He also noted that there was “no

evidence of hydrocephalus.”  However, Dr. Akin noted that there was
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“small residual fluid collection over the left frontal convexity,”

but that this did not appear to be of any consequence.  The

claimant reported some occasional balance problems and intermittent

headaches.  He assessed the claimant with “status post burr hole

drainage and craniotomy for subdural hemotoma.”  

     Next, on May 2, 2007,  Dr. Akin also assessed the 

claimant with a 39% impairment rating according to the 5th Edition

of the Guides to the Evaluation of Permanent Impairment.

      The claimant saw Dr. Akin on June 6, 2007.  He presented with

complaints of being irritable and occasionally violent.  His wife

reported that he had tried to kill the dog with a large stone, she

also reported that he had been yelling in a very aggravated way to

her.  At that time, the claimant had complaints of severe  

headaches, noted that the claimant was “off balance at times and

had a slight gait.”  However, he wrote: 

I have no explanation for his symptoms based on the recent CT
which showed only 3.5 mm subdural fluid collection.  I will
check his electrolytes and get him to neurologist for further
evaluation for further evaluation. I see not need for
neurosurgical intervention at this.    

     On June 22, 2007, case manager, Debi Ledbetter, noted that 

the claimant was not able to return work, as he was scheduled for

an appointment with Dr. Bradley Boop.

     Dr. Boop saw the claimant for an initial evaluation on July 

9, 2007.  His impression was:

This is a 62-year-old man who is disabled by headaches.
He has had behavioral changes following a traumatic brain
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injury and left subdural hematoma.  I suspect that he had
a more diffuse axonal injury based on his clinical
symptoms, and his subdural has been adequately treated.
He has had behavior changes related to his traumatic
brain injury.

In this setting and in an attempt to prevent headache and
improve behavior, I am going to start both Zoloft,
titrating up to 50 mg daily, and Elavil at 25 mg at
night.  They know they can call me if things are not
improving.  He will return in two months for a follow up.
He may well require trial and error with different
medications to improve things.

I discussed the possibility of MRI imaging to demonstrate
axonal injury, but this scan would now be remote from the
time of injury, and it would not likely change how I
treat him.  They show good understanding and will call me
for problems.

   On July 9, 2007, the claimant underwent an EEG, which was

“normal.”  

    In a letter dated July 10, 2007, Dr. Boop wrote the following

to Dr. Akin:

Thank you for referring this 62-year-old man for follow
up of headaches and some behavioral changes that occurred
after a subdural hematoma with recollection which
required a craniotomy in December of 2006.  He has also
had spells of feeling imbalanced, shaky and faint without
loss of consciousness.  This can be fairly frequent.

He does have a fairly normal neurological exam in the
office today aside from some cognitive changes.  I
suspect that he had more diffuse traumatic brain injury
in addition to his subdural based on that.  He also had
post concussive headache, and in this setting, I am going
to try to improve both headache and behavior with using
Zoloft and Elavil.  He will have early follow up with me
for management of these issues.

     Dr. Boop saw the claimant for a follow-up visit on October 

9, 2007 due to a traumatic brain injury with post traumatic
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headaches and some behavioral changes. At that time, he noted that

the claimant had good response to Elavil with marked reduction in

number of headaches.  He also noted that with Zoloft, the claimant

now had normalization of mood and was not short tempered.  The

claimant’s neurological symptoms had improved as well with

resolution of some numbness that he complained of unsteadiness.

However, the claimant did have reports of some vivid dreams or

noctural hallucinations and could see people in his room, then

realize that it was not real.  Dr. Boop’s impression and

recommendations were:

He is improving after traumatic brain injury and left
subdural hematoma.  He has had significant improvement in
post traumatic headaches.  Behavior is largely
normalized.  He does still have some mild cognitive
changes, primarily with short term memory.

I have told him not to change his medications for now.
He will have a six month follow up with me and if he
continues as well at that point, we may consider trying
to taper his Elavil.

On January 28, 2008, Dr. Boop reported, in part:

This 63-year-old man returns for follow up of
posttraumatic headache and behavioral changes.  He had a
left subdural hematoma that did require evacuation by
Eric Akin in December 2006.  In follow up, a lot of his
symptoms improved at his last visit, but since then, he
has had contact from lawyers and is now reporting
increased symptomatology with almost daily headache.  His
son-in-law is also reporting spells where he briefly
seems to lose attention.  There has been no clear
blackout. 

His headache is bilateral and at times, he gets a
sensation of numbness in the left head which is not
unusual with a previous craniotomy.  He says that when he
feels this numbness, he can have increased stumbling.  It
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sounds as though he has been fairly inactive.

He describes the headache as fairly severe at times
measuring 7 or 8 out of 10.

He does have ongoing memory complaints.  It sounds as
though mood has been fairly stable.                    

                             * * *
                     

He has had a return of frequent headaches.  Some of these
may have been rebounding headaches from frequent Floricet
use, but he has now reduced that again.  He certainly had
seemed to respond to amitriptyline and so I am going to
increase that to 75 mg at night.  I have told him to
call, if he is not improving in the next four weeks.
Because he is continuing to having problems and we are
making changes, I will have him return to clinic in three
months.

     On August 13, 2008, Dr. Boop reported that the claimant had

moderate improvement after starting the Ultram extended release.

Although the claimant reported some imbalance, he was sleeping

better.   

     Dr. Boop reported on May 27, 2009, in pertinent part:

This 64-year-old man returns for follow-up of
postconcussive headaches and cognitive changes related to
traumatic brain injury.  At times he seemed to have some
response to medications but today he and his wife both
tell me that he is worse again with daily headaches.
These are severe enough that he can become agitated to
the point of wanting to hit his family with his cane when
they make noise.  He has had significant behavioral
change likely related to his traumatic brain injury.  He
is describing what may represent mild hallucinations.

He has exacerbation of headache with exertion.  He is
also having significant cognitive changes that add to his
disability.

His current headache is unchanged described as bilateral
and vice-like and daily.  He does admit to depressed
mood.  He also admits to memory loss and his wife
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describes his forgetting conversations and forgetting
what he has gotten up to go do.

He has had follow-up with Dr. Sandra Young.  He has not
seen other physicians.

His current medications include Lumigan and dorzoiamide
eye drops.  He takes Flomax, Zocur, isosorbide, Toprol,
aspirin, folate, Ultram ER 200 mg daily that I prescribe
and Elavil 25 mg 3 at night.

                            * * *

     IMPRESSION:
This gentlemen has had significant ongoing disability
related to traumatic brain injury and subdoral hematoma
requiring evacuation on the left in 2006.  His picture is
complicated by depression and ongoing difficulty with
settling his workers comp claim.

I have been asked to provide a disability rating which is
difficult in this case.  He is significantly troubled by
headache pain which in the Guide [sic] to the Evaluation
of Permanent Impairment 4th edition is said to rate no
disability.  However, he is also significantly impaired
by cognitive changes and depression. This likely
represents a class 3 impairment with impairment of many
activities but not all activities.

I have recommended that he continue to see me to work on
his headaches.  His depression is significant and I am
hoping that Zoloft will help with both headaches and
depression.  He is to continue his Ultram and Elavil.  I
would like to see him again in 3 months.

     On March 31, 2008, Dr. Boop’s deposition was taken. He 

testified that he is a neurologist.  Dr. Boop admitted that he has

treated the claimant, who was referred to him by Dr. Eric Akin, a

neurosurgeon.  Dr. Boop essentially testified that he was aware the

claimant had suffered a subdural hematoma, as a result of a work-

related accident.  He also testified his records indicated that the

claimant had been seen at UAMS, and may have had a burr hole there,
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and that the last operation was by Dr. Akin in December of 2006. 

     With respect to the claimant headaches, behavior changes, and

anger kind of issues, Dr. Boop explained:

Q. From a standpoint of either CT scan results, MRI results,
things that you can actually see going on in the brain,
was there anything that you could see from the injury
that would cause those sort of symptoms?

A. Nothing objective.  He had a normal neurological exam,
and the CT scan had shown – the last one he had had shown
improvement in the fluid collection.  The CT scan did not
show obvious injuries to the brain otherwise, but I can
conjecture that he may have had a more diffuse
concussion.  You can sometimes have diffuse injuries to
the brain that are not seen on the CT that – that
depending on the timing of an MRI you might see some
changes.  He did not have an MRI.  In the first month
after a concussion or a concussive injury, you can see
axonal injuries on an MRI that later go away.  So by the
time he saw me, if I had done an MRI, it might or might
not have shown something different.  But the answer is,
no, I didn’t have an objective measure of his degree of
injury. 

      Dr. Boop admitted that when he saw the claimant in October,

[2007] he had made improvement basically in all areas of his prior

complaints, but he still had some headaches.  He admitted that he

did not place any limitations or restrictions on the claimant’s

activities around the house.        

      He admitted that from an objective medical standpoint, there

is not a diagnostic test you can do to determine a post-concussion

or a diffuse concussion for the claimant’s on-the-job injury.

According to Dr. Boop, it is based on history, he can assume the

claimant was having headaches because he had a concussion.  He

further explained, “... And the diffuse axonal injury has other



23

implications about brain function, and those types of things can

only be documented through formal neuropsycho testing, which they

did not do.”  Dr. Boop testified that he did not refer the claimant

for a neuropsycho because his function seemed to improve, as his

behavior had improved, and he felt he headaches were improving. 

     Dr. Boop essentially testified that from what he could see,

the claimant did not have fluid building on the brain.  According

to Dr. Boop, the claimant had fluid collection outside the brain,

which is why Dr. Akin drilled the hole into skull, to relieve the

pressure.  He explained that the claimant’s build up of fluid was

just between the brain and the skull, under the lining that covers

the brain, subdural.  

     He admitted that the claimant’s neurological exam was normal

in the October visit and maybe even in July.  He admitted that the

claimant’s January 22 visit did not reveal anything different from

the October exam.  According to Dr. Boop, this exam was normal, but

he did document that he could feel muscle spasms in the neck, which

is very common.

     With respect to determining if someone has reached maximum

medical improvement, he admitted that in this case, the information

is a lot more subjective, and that is true in head injury a lot.

According to Dr. Boop, a neurologist judges it [MMI] based on the

symptoms he is told.   

     Dr. Boop essentially testified that as a neurologist, in the



24

claimant’s situation, or condition as of January 2008, he had not

placed any permanent limitations or restrictions on the claimant’s

physical activity.   However, he admitted he has tried to get a

feel for what provokes headaches in these patients and just talk

about avoiding certain things, but they had not discussed any

limitations.  

    With respect to whether the claimant will ever return to

gainful employment, Dr. Boop testified: “Yeah, my hope would be

that I could control headaches and he’d be able to have some form

of employment.  He should have normal coordination, so should be

capable of doing some type of job.”  Dr. Boop denied that in any of

his examinations or visits with the claimant, he had documented any

shakes or tremors on exam.

   Dr. Boop admitted that he has been able to observe the

claimant’s balance problems.  However, he specifically testified:

“Well, I have examined him and couldn’t objectively identify

balance problems.”  

     Specifically, he testified:

Q.  I gather one of the reasons you do the neurologist exam
is to see if you can determine a basis for someone having
balance problems or unsteadiness on their feet.

A.  Yes.

Q.  But in, again, in Mr. Beal’s situation that was normal, so
you, again, –

A.  Right, with specific types of brain injury there can be
specific neurological signs that I have would have seen on
this neurological exam, abnormal eye movements, or shaking in
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the eyes, or uncoordination of the limbs, you know, those
types of things would imply vestibular or cerebellar injuries
and would have been a reason to push harder for an MRI scan,
for example.  But I saw normal. 

     On April 17, 2009, Dr. Eric Akin’s deposition was taken.  He

agreed that he is a neurosurgeon.  He recalled treating the

claimant for a subdural hematoma.  Dr. Akin further agreed that the

claimant’s particular accident involved him backing off a bulldozer

from a trailer, and it tipped over, and hit him in the head.

     He explained that a subdural hematoma is just blood beneath

the coverings that surround the brain.  He further explained that

it is a blood clot that is on top of the brain but underneath the

coverings of the brain.  According to Dr. Akin, they did a burr

hole craniotomy wherein they were able to take this out through a

simple hole in the skull and allow the fluid to drain out.  Dr.

Akin denied any complications with this procedure, which was

performed in December 2006.

    According to Dr. Akin, when the claimant came in (March of

2007) to see him, he had done a follow up CT scan of the head, but

there was no mass effect, or hydrocephalus.  However, there was a

small residual of fluid over the left frontal convexity, and that

was it.  Dr. Akin testified that seemingly he was pretty stable

from appearance of the scan.  

     He agreed with Dr. Boop’s assessment that the subdural fluid

collection had resolved after his procedure, and that the fluid did

not return.  Dr. Akin essentially admitted that the claimant did



26

suffer brain injury as opposed to just the swelling of his brain.

He based this on the fact that the claimant had blood inside of his

head and by the fact that he took a lick to the head.  According to

Dr. Akin, blood is toxic to the brain if it is on the outside of

the brain and not in the vessels where it is suppose to be.

     With respect to the claimant’s symptoms, Dr. Akin admitted 

that there was nothing that he was going to be able to measure

[objectively].  He admitted that if the claimant’s symptoms have

persisted this long, then the likelihood of them improving in the

long run is getting worse.  Dr. Akin further agreed that he was 

still of the opinion that the claimant could return to light duty

work, but that he will never return to full-duty work. 

    Dr. Akin essentially agreed that his assessment of a 39%

impairment rating for the claimant’s using the 5th Edition of the

Guides would be consistent with the 4th of the Guides, which would

also be a 39% impairment rating.                                 

                     ADJUDICATION 

A.  Wage-loss disability, or in the alternative Permanent and Total

Disability

The claimant asserts that he has been rendered permanently and

totally disabled as a result of his compensable head injury, or in

the alternative, that he sustained wage-loss, as a result of this

injury.
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     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or

other employment.  Furthermore, the statute provides that the 

burden of proof shall be on the injured employee to prove inability

to earn any meaningful wage in the same or other employment. Ark.

Code Ann. §11-9-519(e)(2).

     In considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect her future earning

capacity. Ark. Code Ann. § 11-9-522(b)(1).

     Here, Dr. Akin opined on December 21, 2006 that the claimant

could return to light duty work, but that he would never be able to

return to full duty work.  At the time of his deposition on April

17, 2009, he opined the same.  However, no other restrictions or

limitations have been placed on the claimant by either Dr. Akin or

Dr. Boop, except wherein Dr. Boop essentially opined during his

deposition that the claimant should probably avoid exertion if this

causes exacerbation of his headaches. In fact, no treating

physician has opined that the claimant is physically or mentally

unable to earn meaningful wages in other employment.         
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   Therefore, after considering the evidence in this case

impartially, without giving the benefits of the doubt to either

party,  I find that the claimant failed to prove by a preponderance

of the evidence he is permanently totally disabled as a result of

his compensable head injury.

     In reaching this conclusion, I recognize that the claimant 

may be permanently and totally disabled as a result of loss of

vision in his left eye, however, I find this to be due a pre-

existing condition, which resulted from him having glaucoma.  As

such, the claimant’s compensable injury would not be the cause of

such permanent and total disability.

     The claimant contends in the alternative that he is entitled

to wage-loss disability. 

    The instant claimant is 64 years.  He has an eighth grade

education.  The claimant holds a CDL, which expires in December,

but has only worked as an over-the-road truck driver for

approximately four months.  He has primary past work experience as

a heavy equipment operator, for approximately some twenty years

with Fairfield Bay.

    Here, the parties stipulated that the claimant sustained a

compensable closed head injury, in the form a subdural hemotoma.

The claimant’s injury occurred on October 17, 2006, after being

struck in the head, while backing a bulldozer off a trailer when

the bulldozer slip off.  Thereafter, he may have undergone a
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possible surgery at UAMS, and a second surgery, in the form of a

“left burr hold caniotomy and evacuation of subdural hematoma, with

Dr. Akin on December 11, 2006 due to a “left subdural hematoma.” 

     Dr. Akin’s deposition testimony and the medical evidence of

record demonstrate that this surgery was performed without any  

complications.       

     On December 21, 2006, Dr. Akin discharged the claimant from

care and permanently released him to light-duty work.  Dr. Akin

reported that the claimant had some occasional headaches, that they

were overall improved, and he was satisfied with his progress.  At

this time, the claimant denied any difficulty thinking or focal

weakness.   

    On March 7, 2007, Dr. Akin reported that the claimant had

undergone a CT scan of the head that showed no significant mass

effect on the brain.  There was no evidence of hydrocephalus, but

there was a small residual fluid collection over the left frontal

convexity.   However, Dr. Akin noted that it did not appear to be

of any consequence.   The evidence demonstrates that the claimant’s

headaches, anger issues, and related symptoms have been minimized

with medication.  In addition, Dr. Boop essentially opined during

his deposition testimony that his neurological examinations of the

claimant had all been “normal”.  He specifically testified that he

had not personally observed any balance problems, shakes or tremors

on exam. 
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    Dr. Akin assessed the claimant with a 39% impairment rating 

in May of 2007, using the 5th Edition of the Guides.  During his

deposition testimony, he opined that this rating would be the same

under the 4th Edition of the Guides.  The parties have stipulated

that the claimant sustained a 39% anatomical impairment as a result

of his compensable head injury.  Respondents no. 1 have accepted

and are paying this rating.

     The claimant admitted that he is now retired and has not 

looked for any work since his compensable injury.  He also admitted

that he had plans of retirement prior to his compensable injury.

I realize that the claimant is unable to return to his prior work

as a heavy equipment operator, however, Dr. Akin, opined that the

claimant could perform light duty work.  I find that the evidence

shows that the claimant is clearly not motivated to return to any

other form of gainful employment.  The claimant's lack of

motivation is a factor which can be considered in assessing the

claimant's entitlement to wage-loss disability. City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984).  

     With this in mind, based on the claimant’s age, education, 

work experience, and other matters reasonably expected to affect

his future earning capacity(particularly his inability to return to

former work), I find that the claimant sustained wage-loss

disability, in the amount of 25%, over and above his 39% anatomical

impairment.          
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B.  Attorney’s Fee 

     Here, respondents no. 1 have controverted this claim for

additional benefits in its entirety.  Therefore, the claimant’s

attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded herein to the claimant, pursuant to

Ark. Code Ann. § 11-9-715.

               FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at all
         relevant times, including October 17, 2006.

3.  The claimant sustained a compensable closed head injury,
         in the form of a subdural hemotoma. 

     4.  At the time of the hearing, parties stipulated that the 
         claimant’s average weekly wage at the time of his 
         compensable injury was $401.56.  His compensation 
         rate for temporary total disability is $268.00, and 
         his permanent partial disability rate is $201.00. 

5.  The claimant reached maximum medical improvement on May 2,
         2007.

6.  The claimant received a 39% whole body impairment on May
         2, 2007, which has been accepted and is being paid by   
         respondents no. 1.

7.  The claimant failed to prove by a preponderance of 
         the evidence that he was rendered permanently and 
         totally disabled by this compensable injury.

8.  The claimant proved that he sustained a 25% wage-loss 
         disability, over and above his 39% anatomical
         impairment.  



32

9.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein.

    10.  All issues not litigated herein are reserved under the 
         Arkansas Workers’ Compensation Act.

                              AWARD

     The Respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

       All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

      Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

      All issues not addressed herein are expressly reserved under

the Act.

 IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge
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