
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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RANDY A. BARNES, EMPLOYEE CLAIMANT

SUPERIOR WELL DRILLING, LLC, 

EMPLOYER RESPONDENT

BITUMINOUS INSURANCE CO.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 16, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Ms. Laura Beth York, Attorney at Law, Little Rock,

Arkansas.

The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 23, 2009, the above captioned claim came on for a hearing in

Little Rock, Arkansas. A prehearing conference was conducted in this matter on

April 23, 2009, and a Prehearing Order was filed on that same date.  A copy of

the Prehearing Order was marked as Commission Exhibit " 1", and made a part

of the record herein without objection, subject to any modifications made at the

full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including January 21, 2008.

3) Claimant sustained a compensable low back injury on

January 21, 2008.

4) Claimant's applicable compensation rates are $522.00 per

week for temporary total disability and $392.00 per week for

permanent partial disability.

5) The respondents have accepted and are paying out a 7%

whole body impairment rating.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant is entitled to additional medical

treatment in the form of disk replacement surgery.

2) Whether claimant is entitled to temporary total disability

benefits from the date of last payment to a date to be

determined, plus attorney's fees.

At the full hearing, the claimant contended that he sustained an injury on

January 21, 2008, during the course and scope of his employment.  The incident

on January 21, 2008, caused injuries to the claimant's low back, which the

respondents accepted as compensable.  The claimant sought medical treatment

from Drs. Rosenzweig and Saer.  On November 18, 2008, Dr. Saer

recommended surgery in the form of either a disk fusion or disk replacement

surgery.  As the claimant has a herniation at L4-5, respondents have only

accepted the fusion surgery.  However, the claimant wishes to have the disk

replacement surgery which the respondents have denied.  Therefore, the



RANDY A. BARNES - F800753

-3-

claimant seeks additional medical treatment in the form of disk replacement and

is entitled to temporary total disability benefits from November 2008 to a date to

be determined, and attorney's fees.

Respondents contended at the full hearing that the claim was accepted and

some benefits have been paid.  That claimant has been advised to have a disk

replacement surgery of fusion.  The fusion was authorized.  The claimant wants

the disk replacement, and the respondents contend that procedure is not

reasonable or necessary and is experimental.  Respondents contend that

temporary total disability was stopped when the fusion was declined.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that the disk replacement surgery recommended by Dr. Saer

is reasonable, necessary, and related to the claimant's
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admittedly compensable injury.  Therefore, respondents are

directed to provide the disk replacement surgery

recommended by Dr. Saer pursuant to Commission Rule 30.

4) The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability

benefits from November of 2008 to a date yet to be

determined.  Therefore, the claimant's request for temporary

total disability benefits and attorney's fees is denied.

DISCUSSION

The claimant, age 30 years, began working for the respondent-employer

sometime in 2007.  The claimant testified as follows regarding his work duties

with the respondent-employer:

A I worked the floor, mainly connecting and disconnecting

pipes, drilling pipes, laying them down, pulling them up,

throwing 175-pound slips every five to eight seconds, making

connection, and – really, really physical work.

(T. pg. 13, lines 8-11)

While performing his work duties on January 21, 2008, the claimant

sustained an admittedly compensable back injury.  The claimant testified as

follows regarding the incident that caused his admitted compensable back injury:

Q Okay.  Tell me what happened on January 21, 2008.

A We was trying to get things together to go to lunch.  We had

been working on a – it's what – it's called a mud pump.  We was

rebuilding a new one.  And I was told, by my supervisor, to go and

move a bag of thread protectors so I could pull some metal out,

bring into the yard before we go – broke for lunch.  And when I got

on the forklift and pulled over, it's a huge – I mean, it's – the bag is
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bigger than this desk right here.  It's probably about that tall

(Indicating), and it's full of what they call thread protectors.  It's the

little pieces of plastic metal that go on the end of a drill pipe to keep

your fittings clean.

I pulled the forklift up and adjusted the forks.  And It's got two big

straps on the bag, and the first strap I had gotten through the loop, and the

second strap was a little bit over.  So when I reached over to pull on the

strap to get it on the fork, it just – something happened in my back, which

caused me to immediately fall to fall on the ground.  And from there, I sat

there for probably five minutes and gathered myself together and kind of

army crawled to the shop door and banged on it until I got somebody to

come get me and pick me up off the ground.  And then they took me to the

hospital from there.

(T. pp. 14-15, lines 13-25 & 1-9)

Following the claimant's incident on January 21, 2008, the claimant treated with

Drs. Pennington and Rosenzweig.  Dr. Pennington initially assessed the claimant

with lumbar strain and spasm and released the claimant to light duty work on

January 24, 2008.  With continued back problems, the claimant began treating

with Dr. Kenneth Rosenzweig on January 31, 2008.  Dr. Rosenzweig tried

physical therapy and pain medication but the claimant testified he received no

relief with the conservative treatment from Dr. Rosenzweig.  

Ultimately, on March 3, 2008, Dr. Rosenzweig ordered an MRI of the

claimant's back which showed a central disk herniation at L4-5.  After reviewing

the MRI, Dr. Rosenzweig's report of March 6, 2008, found at Claimant's Exhibit

1, page 14, shows Dr. Rosenzweig opined the claimant had a large central disk

herniation at L4-5 with bilateral L5 nerve root impingement with mild radicular
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findings.  Thereafter, Dr. Rosenzweig recommended epidural steroid injections

and a possible surgical consultation.  The medical records show that the claimant

went back to see Dr. Rosenzweig on March 20, 2008, April 3, 2008, and April 28,

2008.  During those visits Dr. Rosenzweig would administer injections and

prescribe pain medication.  W ith the claimant still having significant complaints

of pain in his back, a surgical consultation was arranged with Dr. Saer on

June 27, 2008.

The claimant met with Dr. Saer on June 27, 2008, and Dr. Saer at that time

acknowledged that claimant had a small to moderate central herniation at L4-5.

(Cl. Ex. 1, pg. 18)  Dr. Saer opined at that time that surgery should be the last

option and recommended continuing non-operative measures if at all possible.

W ith continuing complaints of pain, the claimant returned to Dr. Saer on

November 18, 2008.  In Dr. Saer's November 18, 2008, report, Dr. Saer again

noted the claimant's L4-5 herniation and also opined the claimant had an annular

tear.  At that time, Dr. Saer recommended the claimant either undergo a fusion

or a disk replacement surgery.  On December 18, 2008, Dr. Rosenzweig found

that the claimant had a 7% whole body impairment.

The claimant is seeking a disk replacement surgery as recommended by

Dr. Saer; however, respondents have only agreed to the fusion surgery also

recommended in the alternative by Dr. Saer.  The claimant also contends he is
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entitled to temporary total disability from November of 2008 through a date yet

to be determined as claimant contends he is still within his healing period.

ADJUDICATION

Respondents have stipulated that the claimant sustained a compensable

back injury, and it is incumbent upon employers to promptly provide for an injured

employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  A.C.A. § 11-9-508(a).  The employee

has the burden of proving by a preponderance of the evidence that the medical

treatment is reasonable and necessary in relation to his or her compensable

injury.  In the case at hand, the only argument between claimant and respondents

is whether claimant is entitled to the disk replacement surgery recommended by

Dr. Saer.

Respondents argue that the disk replacement procedure is not reasonable

or necessary and is experimental.  There is absolutely nothing contained in the

documentary evidence that shows that the disk replacement surgery is

“experimental”; and, there is absolutely nothing in the record to show that the disk

replacement surgery is not reasonable or necessary.  In fact, I find that the record

contains abundant evidence showing that the disk replacement surgery

recommended by Dr. Saer is reasonable, necessary, and related to the claimant's

admittedly compensable back injury.  The respondents sent Dr. Saer a long list
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of questions regarding disk replacement surgery of which Dr. Saer's responses

are outlined in Claimant's Exhibit 1, pages 22-24.  First, Dr. Saer reports in his

June 9, 2009, letter that disk replacement surgery has been approved by the FDA

and that there are several long-term studies in the medical literature which show

patients with disk replacements did as well or slightly better than patients who

had lumbar fusion.  Further, Dr. Saer in his November 18, 2008, report found at

Claimant's Exhibit 1, page 19, shows that disk replacement is a better option for

the claimant in this instance rather than fusion because the claimant is a smoker.

Also in the same report, Dr. Saer opined that recovery from disk replacement is

quicker than with the fusion.  Dr. Saer also opined that since the claimant had

disk bulges at levels above and below the central disk herniation at L4-5, a disk

replacement was beneficial because it would lessen adjacent segment stress and

wear and tear.  Dr. Saer stated, “When we do a fusion at one level and eliminate

the motion, the stress is increased at adjacent levels.  A disk replacement is

supposed to avoid that.”  Therefore, it is clear to this examiner that disk

replacement is not only reasonable, necessary, and related to the compensable

injury; additionally, I find that disk replacement is a better option for the claimant

over a fusion based on Dr. Saer's June 9, 2009, responses.  After considering all

the credible evidence contained in the record herein, I find that the claimant has

proven by a preponderance of the evidence that the disk replacement surgery
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recommended by Dr. Saer is reasonable, necessary, and related to his

compensable injury and therefore is the responsibility of the respondents

pursuant to Commission Rule 30.  The respondents are directed to arrange the

disk replacement surgery with Dr. Saer forthwith.

The claimant has requested temporary total disability benefits from

November 2008 to a date yet to be determined.  In order to be entitled to

temporary total disability benefits, the claimant has the burden of proving by a

preponderance of the evidence that he remains within his healing period and that

he suffers a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  It is clear to this examiner that

the claimant remains within his healing period from his admittedly compensable

injury.  The claimant has not received any of the surgical recommendations from

Dr. Saer and remains within his healing period.  The question becomes whether

the claimant suffers a total incapacity to earn wages.

After reviewing all the credible evidence, I find the claimant has failed to

prove by a preponderance of the evidence that he is entitled to temporary total

disability benefits from November 2008 through a date yet to be determined.  I

reach this conclusion for a number of reasons.  First, the medical reports

contained in the record herein are primarily from Drs. Pennington, Rosenzweig,

and Saer.  Two of the three doctors, Pennington and Rosenzweig, opined that the
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claimant could return to work at a minimum of light duty.  The third doctor, Saer,

was silent on the issue of the claimant's work status.  As early as January 24,

2008, Dr. Pennington opined the claimant was able to return to light duty.  (Cl. Ex.

1, pg. 5)  I do note that after Dr. Pennington's release to work light duty, Dr.

Rosenzweig picked up treatment and took the claimant off work in his

January 31, 2008, report.  (Cl. Ex. 1, pg. 8)   However, upon returning back to Dr.

Rosenzweig on February 18, 2008, Dr. Rosenzweig in that report opined that the

claimant could return to work upon finishing physical therapy.  (Cl. Ex. 1, pg. 10)

Dr. Rosenzweig in his April 28, 2008, report also stated, “Mr. Barnes was advised

not to quit his job.”  Dr. Rosenzweig did say the claimant should consider light

duty work or a lighter demanding job.  (Cl. Ex. 1, pg. 17)

Nothing in the medical records shows any physician completely taking the

claimant off of work after November of 2008.  Further, well prior to November of

2008, Dr. Rosenzweig believed the claimant was able to perform at least light

duty work.  Even the claimant testified that he was able to find some sort of an

employment that he was capable of doing at the time of the full hearing:

A I'm sure can find something to do.…

(T. pg. 32, lines 17-19)  Based upon the medical documentation contained in the

record herein and the claimant's own testimony, I find that the claimant has failed

to prove by a preponderance of the evidence that he suffers a total incapacity to
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earn wages.  Therefore, I find that claimant has failed to prove by a

preponderance of the evidence that he is entitled to temporary total disability

benefits for the period of November 2008 through a date yet to be determined.

Therefore, claimant's request for temporary total disability benefits is denied.

AWARD

Claimant has proven by a preponderance of the evidence that he is entitled

to the additional medical treatment in the form of a disk replacement surgery as

recommended by Dr. Saer.  The claimant has proven by a preponderance of the

evidence that the disk replacement surgery now recommended by Dr. Saer is

reasonable, necessary, and related to his admitted compensable injury.

Respondents are directed and ordered to arrange for the disk replacement

surgery now recommended by Dr. Saer forthwith, and respondents are directed

and ordered to be responsible for the costs of said surgery pursuant to

Commission Rule 30.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


