
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F305201

ALICE JO BANKS, EMPLOYEE CLAIMANT

GARLOCK RUBBER TECHNOLOGY, EMPLOYER RESPONDENT

LIBERTY MUTUAL INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED JULY 28, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on July 24, 2009,
at Jonesboro, Craighead County, Arkansas.

Claimant failed to appear.

Respondents represented by Mr. Michael E. Ryburn, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

This claim has an unusual procedural history.  A partial summary of the

procedural history is warranted.

The claimant filed a Commission Form AR-C requesting a settlement of her

workers’ compensation claim.  The claim was initially assigned to the Legal Advisor

Division.  Attempts to set up a legal advisor conference, as well as a mediation

conference failed.  Accordingly, the claim was assigned to the Adjudication Division

pursuant to the claimant’s request for a hearing.  Prehearing Questionnaires were sent

to both parties on December 30, 2008.  Prehearing information filings were then filed

on January 26, 2009, and February 20, 2009, by the claimant and respondents,

respectively.  By letter dated February 25, 2009, the parties were granted forty-five

(45) days in which to complete all discovery and schedule necessary depositions.
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Also, on February 25, 2009, a prehearing telephone conference was scheduled for

April 15, 2009.  The prehearing conference was, in fact, conducted on April 15, 2009.

During the conference, it was stipulated that the employee/employer/carrier

relationship existed at all relevant times, including May 2, 2003; that the claimant

sustained a compensable injury to her right knee on said date; that respondents paid

indemnity benefits at the rates of $345.00 per week for temporary total disability and

$259.00 per week for permanent partial disability through on or about September 18,

2005; that respondents paid related medical treatment through on or about August,

2007; and that respondents controverted claimant’s entitlement to additional benefits.

It was further agreed that the claimant filed a Commission Form AR-C on or about

September 25, 2008, requesting a settlement.  During the prehearing conference, the

parties agreed to litigate the following issues:

1) The applicable compensation rates.

2) Claimant’s entitlement to additional medical treatment.

3) Whether the claim was barred by statute of limitations.

At the prehearing conference, the claimant contended, in summary, that she

had continuing physical problems with her right knee which required follow-up medical

treatment, including, but not limited to annual injections recommended by her treating

physician; that respondents should be held responsible for outstanding and continued

medical treatment and/or, alternatively, pay a settlement previously offered by its

claims representative to cover the cost of additional medical treatment.
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The respondents contended that all appropriate benefits had been paid; that

the claimant’s last medical treatment was in August, 2007; that indemnity benefits

were last paid through September 18, 2005; and that the claim was barred by statute

of limitations.

By agreement of the parties, a hearing was scheduled for June 12, 2009.  On

June 11, 2009, the claimant requested a continuance of the scheduled hearing.  By

agreement of both parties, the hearing was rescheduled for July 24, 2009.  In the

correspondence, rescheduling the claim for another hearing date, the claimant was

advised that, to date, no supplemental report from her treating physician, Dr. Stroope,

had been submitted and that any new medical evidence must be sent to the

respondent at least seven (7) days before the hearing.  The claimant was further

advised that she would be responsible for the court reporter’s appearance fee of

$50.00 due to the untimely cancellation of the hearing.  By letter/fax received on July

22, 2009, the claimant advised that she wished to drop her workers’ compensation

case.  In response, respondents filed a Motion to Dismiss for failure to prosecute.  The

Motion to Dismiss was hand-delivered at the July 24, 2009, hearing.  It was further

determined that the claimant had failed and/or refused to pay the court reporter’s

appearance fee previously ordered.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. On May 2, 2003, the claimant sustained a compensable injury to her right knee

which arose out of and during the course of her employment with Garlock

Rubber Technology.  

3. Respondents last paid indemnity benefits on September 18, 2005.

Respondents last paid medical treatment on or about August, 2007.

4. The claimant filed a claim for additional benefits on September 25, 2008.

5. The claimant has failed to prosecute her claim.

6. This claim should be dismissed for want of prosecution pursuant to

Commission Rule 099.13.

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it to

say that the procedural history discussed above reflects that the claimant has failed

and/or refused to prosecute her claim.  The claimant advised, in writing, that she does

not wish to pursue her claim.  Respondents have failed a Motion to Dismiss for lack

of prosecution.

After a full consideration of the facts, issues, and the law, and with notice of the

hearing having been sent to the claimant, together with her response, it is hereby

determined that this claim should be, and it is, hereby dismissed pursuant to

Commission Rule 099.13.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


