
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIMS NOS. F511713, F610180 & F811859

WALTER A. AYLOR CLAIMANT

BRYANT SCHOOL DISTRICT RESPONDENT EMPLOYER

RISK MANAGEMENT RESOURCES RESPONDENT CARRIER NO. 1
SECOND INJURY FUND RESPONDENT NO. 2

ORDER AND OPINION FILED SEPTEMBER 28, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE J. MARK WHITE, Attorney at Law, Bryant,
Arkansas.

Respondent No. 1 represented by the HONORABLE MELISSA WOOD, Attorney at
Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L. PAKE, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on July 21, 2009, in Little Rock,

Arkansas.  A prehearing conference was held on April 14, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an August 25, 2005, right shoulder
injury.  There was an August 16, 2006, left upper extremity
injury.  There was a June 1, 2007, allergic reaction alleged
injury.

2.  Respondents have accepted a 2% body as a
whole rating for the right shoulder and a 5% left arm, upper
extremity rating.



2

3.  The compensation rates are $340/255 for the
2005 injury; $338/254 for the 2006 injury.

4.  Respondents last paid medical on April 23, 2008.

The claimant contends he sustained a compensable allergic reaction injury.  The

claimant next contends he is entitled to additional temporary total disability benefits

from April 25, 2006, through May 8, 2006.  The claimant also contends he is entitled to

Ark. Code Ann. §11-9-505(a) benefits, since he was released from his employment

without reasonable cause.  The claimant further contends he is entitled to wage loss

benefits and additional medical treatment for his left arm.  The claimant contends that

505(a) benefits should begin on September 13, 2007, and continuing for one year and

then wage loss benefits after that.

Respondent No. 1 contends that all appropriate benefits have been paid. 

Respondents contend that Dr. Larry Nguyen provided various work restrictions

throughout both of these claims and the employer did everything they could to provide

work within those restrictions. The final restriction was a 40pound lifting restriction and

within the medium category and work was available, but the claimant would provide

reasons why he could not perform the jobs.  Respondents contend work was available

but the claimant chose not to do the work.

Respondents further contend that wage loss is not applicable because the

second injury was a scheduled one and the claimant is not permanently and totally

disabled.  Claimant has been working full time at Home Depot since leaving the

respondent employer.  Respondents ask for an offset for unemployment in the event
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additional temporary total disability is awarded.  Respondents deny the claim for the

allergic reaction and have asserted no notice until the Form C was filed.  Respondents

assert the statute of limitations bars the claim for additional benefits for the left arm. 

Respondents contend that there are two injuries in this case and, if there is wage loss

disability, there will be Second Injury Fund liability.

The Second Injury Fund contends that the claimant has the burden of proving

wage loss disability and will be unable to do so.  The Second Injury Fund further

contends that the employer has the burden of showing Second Injury Fund liability and

it will be unable to do so.  The Fund further states that the second injury is a scheduled

injury to the left bicep and some of the medical suggests it is a compensable

consequence of the 2005 shoulder injury and if that is found, then there are not two

injuries and so no Fund liability.  If there are two injuries, the Fund contends that the

second injury is a scheduled injury and, therefore, there is no wage loss.

ISSUES TO BE LITIGATED

1.  Compensability of the allergic condition.

2.  Additional medical for the left arm.

3.  Temporary total disability benefits.

4.  505(a) benefits.

5. Wage loss benefits.

6.  Statute of limitations.

7.  Offset for unemployment benefits.

8.  Second Injury Fund liability.



4

9.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an August 25, 2005, right shoulder injury.  There was an August 16,

2006, left upper extremity injury.  There was a June 1, 2007, allergic reaction alleged injury.

2.  Respondents have accepted a 2% body as a whole rating for the right shoulder and

a 5% left arm, upper extremity rating.

3.  The compensation rates are $340/255 for the 2005 injury; $338/254 for the 2006.

injury.

4.  Respondents last paid medical on April 23, 2008.

5.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable allergic condition arising out of his employment.

6.  The claimant has proven by a preponderance of the evidence that additional

medical treatment for his left arm is reasonable and necessary.  Respondents are

responsible for this medical treatment.

7.  The claimant has failed to prove that he is entitled to 505(a) benefits.  

8.  The preponderance of the evidence supports the claim for additional medical

for the arm is not barred by the statute of limitations.
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9.  The offset for the unemployment benefits issue is moot.

         10.  The claimant has proven by a preponderance of the evidence that he has

sustained a 10% diminished earning capacity in addition to his impairment ratings.  The

Second Injury Fund is responsible for the wage loss, since the claimant’s diminished

earning capacity is the result of the combination of his two injuries.

         11.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10. 

DISCUSSION

The claimant, 62 years old, worked for the respondent employer driving a school

bus and performing maintenance.  The claimant had two separate contracts and Bob

Padgett was his maintenance supervisor and Tom Farmer was his bus driving

supervisor.  The claimant sustained a shoulder injury while working at the sewer plant

in August 2005.  The claimant started missing work for this injury when he had surgery. 

Dr. Nguyen released the claimant on August 10, 2006, with permanent restrictions of

limited overhead activities, no jack hammers, and no lifting over 75 pounds.  The

claimant returned to work for the respondent employer.

The claimant described an event after he had returned to work for two days

when he was working on the trash bus.  According to the claimant, he had two people

working with him and they could not lift a trash bag so he got out to help.  He used his

left arm and got the bag to swinging to get it into the truck and when he let go of the



6

bag, he heard something pop in his arm.  He completed an incident report and sought

medical treatment.  The claimant had surgery and was released on January 10, 2007,

with a permanent restriction of avoiding heavy lifting activities.  The claimant did return

to work and could perform some of the jobs assigned but not all the jobs.

After the first of June 2007, the claimant was working in maintenance and about

a week after the claimant hired an attorney, his supervisor moved him out of

maintenance and to the mowing crew.  The claimant confirmed that he saw his family

doctor, Dr. Sam Taggart, on June 22, 2007, and a notation was in the records to avoid

the mowing crew because of allergies and sinus problems.  That note was given to Bob

Padgett.

The claimant discussed his last day at work for the respondent employer. 

According to the claimant, he clocked in and was driven by Randy Welch to

Collegeville and there was a backpack blower, a weed eater and a lawnmower sitting

there.  The claimant was asked which piece of equipment he wanted and he told Mr.

Welch that he did not think he could use any of them with his restrictions.  The claimant

met with Mr. Don McGohan and was told that the school did not have work for him to do

with his restrictions.  The claimant testified that he did not feel he could use the three

pieces of equipment because of his shoulder injury and his allergies.

The claimant immediately applied for unemployment and then began looking for

another job and was hired by Home Depot, making $10 per hour and now he makes

$10.82.  The claimant has returned to the doctor as late as June 2009 and he testified

this was for pain that he has had since his surgery to have his muscle reattached.  The
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claimant testified that he has had no injuries or accidents since leaving the respondent

employer.

ADJUDICATION

The claimant contends that his allergic condition is a work-related condition. 

Since the claimant has a pre-existing condition of allergies and sinus problems, he is

contending that his work aggravated that condition by his lawn mowing assignment. 

The claimant does not state whether he is contending a specific incident injury, gradual

onset or occupational disease.  In order for the claimant to prevail on any of the above

types of injuries, the claimant must require medical services and there must be

objective findings.  See, Ark. Code Ann. §11-9-102 (4)(D).  While the claimant did seek

medical attention on June 22, 2007, there are no objective findings to support a

compensable injury.  Therefore, I find the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable allergic condition

arising out of and in the course of his employment.

The claimant next contends he is entitled to additional medical treatment for his

left arm.  Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has
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the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

Respondents contend the claimant’s request for additional medical for the arm is

barred by the statute of limitations.  Respondents contend the last benefits paid were

April 2008 and a hearing was not requested on additional medical and an AR-C was

not filed.

In the present case, the claimant sustained a ruptured left distal bicep muscle

tendon on August 16, 2006.  The claim was accepted by respondents and the claimant

underwent a left distal bicep repair on October 3, 2006.  The claimant had physical

therapy and rest for his left arm and was released with an impairment rating on January

10, 2007.  The claimant was to avoid heavy lifting.  The last medical paid by

respondents was April 2008 and a Form AR-C was not filed; however, the claimant filed

his responses to the Prehearing Questionnaire on February 27, 2009 and he

specifically reserved the issue of additional medical benefits.  At the July 21, 2009,

hearing the claimant asked for additional medical benefits for his right arm. 

Respondents contend the statute of limitations bars the claim for additional benefits. 

Ark. Code Ann. §11-9-702(b)(1) provides:

In cases in which any compensation, including disability or
medical, has been paid on account of injury, a claim for
additional compensation shall be barred unless filed with the
commission within one (1) year from the date of the last
payment of compensation or two (2) years from the date of
the injury, whichever is greater.
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The preponderance of the evidence provides that the statute of limitations does not bar

the claim for additional benefits to the claimant’s arm, since the claimant’s attorney

specifically reserved it in his February 27, 2009, filing.  The last payment of benefits

was April 2008 and the issue of additional medical benefits was raised on July 21,

2009, at the hearing but was reserved on February 27, 2009, in the claimant’s filings.

I find the claimant has proven by a preponderance of the evidence that the

additional medical treatment for the claimant’s left arm is reasonable and necessary

and the responsibility of respondents.  The claimant has introduced a June 1, 2009,

report from Dr. Larry Nguyen who discusses the claimant’s problems and indicates the

tendon may have torn again.  Dr. Nguyen also provides a prescription for Flexeril for

spasm.

The claimant next requests temporary total disability benefits from April 25, 2006

through May 8, 2006.  Respondents believe the temporary total disability benefits were

paid, but if they were not paid, respondents will make payment.  This is the period

following the claimant’s shoulder surgery.  In order to be entitled to temporary total

disability benefits, the claimant must remain in his healing period and be totally unable

to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  Certainly, the medical evidence supports the claimant remained in

his healing period and unable to earn wages for the period in question.  The medical

documents the claimant’s shoulder surgery was April 25, 2006.

The claimant next contends that he is entitled to 505(a) benefits.  Ark. Code Ann.

§11-9-505(a)(1) states:
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Any employer who without reasonable cause refuses to
return an employee who is injured in the course of
employment to work, where suitable employment is available
within the employee’s physical and mental limitations, upon
order of the Workers’ Compensation Commission, and in
addition to other benefits, shall be liable to pay to the
employee the difference between benefits received and the
average weekly wages lost during the period of the refusal,
for a period not exceeding one (1) year.

The Court of Appeals has provided guidance in the area of 505 benefits when it

handed down Torrey v. City of Ft. Smith, 55 Ark. 226, 934 S.W.2d 237 (1996).  In that

case, the Court of Appeals announced a four-part test that has to be met before

Section 505 applies.  The test is: (1) the employee must prove by a preponderance of

the evidence that he sustained a compensable injury; (2) suitable employment which is

within the claimant’s physical and mental limitations is available with the employer; (3)

the employer has refused to return the claimant to work; and (4) the employer’s refusal

to return the claimant to work is without reasonable cause.  Torrey, 55 Ark. App. at 230.

In using the Torrey analysis, the claimant in the present case did sustain a

compensable injury and met the first requirement.  The second part of suitable

employment being available was not met.  While there is a letter introduced into

evidence as Respondent No. 1's Exhibit No. 2, p. 24, from attorney Jay Bequette

advising the claimant’s attorney that the employer had light-duty work available as of

October 11, 2007, there was conflicting testimony that the maintenance job would not

accommodate a permanent lifting limitation of 40 pounds.  That restriction has not

changed from Dr. Nguyen of no lifting over 40 pounds and limited overhead activities

and limited repetitive activities.  Dr. Nguyen’s restrictions are well documented in the
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medical evidence.  Bob Padgett, maintenance director for the respondent employer,

testified that a person with a 40-pound lifting limitation could not perform the

maintenance job.  Peter Moix, assistant maintenance director for the respondent

employer, also testified that a person with the 40-pound lifting limitation could not

perform the maintenance job.  Randy Welch, maintenance at the respondent employer,

testified that he does primarily lawn care but he described the weights of some of the

equipment he uses.  A lightweight weed eater would be around 36 to 40 pounds and a

blower would be 40 to 45 pounds, Finally, Mr. Don McGohan, superintendent, agreed

with Mr. Padgett and Mr. Moix that a maintenance job would require lifting in excess of

40 pounds.  I was not convinced that a job was actually available for the claimant to fill

even with Mr. Bequette’s November 7, 2007, letter.  After considering the testimony of

the supervisors at the employer, there was not persuasive testimony that an actual

position was available for the claimant with his limitations.

While I was not convinced that an actual position was available for the claimant,

the employer had sent the claimant a letter advising him to contact their office

regarding employment.  The claimant testified that he did not contact the school after

receiving the letter.  I am unable to find that the employer refused to return the claimant

to work.  Since I find that the employer did not refuse to return the claimant to work, the

fourth factor in the Torrey analysis was moot.

After considering all the credible evidence, I find the employer has not

unreasonably refused to return the claimant to work and, therefore, the claimant has

not proven by a preponderance of the evidence that 505 benefits are owed.  I was not
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persuaded that a position was available for the claimant’s limitations but the employer

advised the claimant in writing to make contact for employment and the claimant did not

do so.

The claimant next contends he is entitled to wage loss benefits.  The wage-loss

factor is the extent to which a compensable injury has affected the claimant’s ability to

earn a livelihood.  Henson v. General Elec., 99 Ark. App. 257, 257 S.W.3d 908 (2007). 

The Commission is charged with the duty of determining disability based upon a

consideration of medical evidence and other matters affecting wage loss, such as the

claimant’s age, education, and work experience. Id.  Objective and measurable

physical or mental findings, which are necessary to support a determination of “physical

impairment” or anatomical disability, are not necessary to support a determination of

wage-loss disability.  Id.  To be entitled to any wage-loss disability benefit in excess of

permanent-physical impairment, a claimant must first prove, by a preponderance of the

evidence, that he or she sustained permanent-physical impairment as a result of a

compensable injury.  Id.  Other matters to be considered are motivation, post-injury

income, credibility, demeanor, and a multitude of other factors.  Id.  The Commission

may use its own superior knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to determine wage-loss disability.  Id.  A

claimant’s lack of interest in pursuing employment with her employer and negative

attitude in looking for work are impediments to our full assessment of wage loss.  Logan

County v. McDonald, 90 Ark. App. 409, 206 S.W.3d 258 (2005).

The claimant in the present case has proven by a preponderance of the
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evidence that he is entitled to wage loss benefits amounting to 10% in addition to his

shoulder impairment and his arm impairment.  The claimant has a high school diploma

and worked in communications while in the Air Force.  The bulk of his experience was

as a materials manager in the medical field for 28 years.  After that job was phased out,

he operated a cleaners for nine years and ultimately sold that business and began

working for the respondent employer where he worked in maintenance and as a school

bus driver.  After sustaining two compensable injuries, one to the shoulder and one to

the arm, the claimant was left with a lifting limitation of not more than 40 pounds and

limited overhead and repetitive activities.  Three management personnel from the

respondent employer testified that the lifting limitation would be a problem in the

claimant being assigned a maintenance job.  The claimant has demonstrated that he

can work as he secured a job with Home Depot shortly after leaving the respondent

employer where he mixes paint.  His wage rate is $10.82 per hour and while he was

working 40 hours per week, he has now been reduced back from 18 to 38 hours per

week.  The limited hours appear to be more economy related rather than the claimant’s

physical ability.

Respondent No. 1 contends that if wage loss disability is awarded, it is the

responsibility of the Second Injury Fund.  Second Injury Fund contends that if wage

disability is awarded, it is the responsibility of Respondent No. 1 since the second

injury was a scheduled injury.  I find that Respondent No. 2 is responsible for the wage

loss benefits awarded.  The claimant sustained a compensable shoulder injury on

August 25, 2005, resulting in a permanent impairment and then returned to work on
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light duty.  The claimant sustained a second injury to his left arm on August 16, 2006,

when he was throwing a trash bag onto the truck.  This injury again resulted in a

permanent impairment being assigned.  The claimant now has a lifting limitation and

that, combined with the limited overhead activities and limited repetitive activities,

prevents the claimant from being able to re-enter his maintenance job.

Second Injury Fund liability becomes a question only when (1) the employee has

suffered a compensable injury at his present place of employment, (2) the employee

had a prior permanent disability or impairment when he sustained the most recent

injury, and (3) the prior disability or impairment combined with the recent compensable

injury to produce the employee’s current disability status.  Mid-State Const. Co. v. SIF,

295 Ark. 1, 746 S.W.2d 539 (1988).

The claimant had returned to work following his first injury and was working in a

light-duty capacity.  The claimant testified some jobs he was assigned exceeded Dr.

Nguyen’s restrictions.  Sometimes he performed the job and sometimes he asked for

assistance.  After school ended in May 2006, the claimant was taken off maintenance

and put on the mowing crew where he continued to have problems.  The claimant

testified that it was the combination of his limitations from both injuries that caused his

inability to perform his regular job duties with the respondent employer.  Dr. Larry

Nguyen’s November 9, 2007, letter with his restrictions takes both injuries into

consideration with his restriction assignment.

The claimant’s current wages are less than his jobs with the respondent

employer.  He was averaging $510 per week and now makes at most $433 per week, if
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he is able to work a full week.    I find he has sustained a 10% diminished earning

capacity.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable allergic condition arising out of his employment.  The

claimant has proven by a preponderance of the evidence that additional medical

treatment for his left arm is reasonable and necessary.  Respondents are responsible

for this medical treatment.  The preponderance of the evidence supports the claim for

additional medicine for the arm is not barred by the statute of limitations.  Respondents

are liable for temporary total disability benefits from April 25, 2006 through May 8,

2006.  The claimant has failed to prove that he is entitled to 505(a) benefits.  The offset

for unemployment benefits issue is moot.  The claimant has proven by a

preponderance of the evidence that he has sustained a 10% diminished earning

capacity in addition to his impairment ratings.  The Second Injury Fund is responsible

for the wage loss, since the claimant’s diminished earning capacity is the result of the

combination of his two injuries.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.
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IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


