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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 6, 2009, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on March 25, 2009.  The

following stipulations were submitted by the parties, either

in the Prehearing Order or during the course of the hearing,

and are hereby accepted:

1. The employer-employee-carrier relationship on
March 23, 2006.

2. The claimant sustained compensable injuries to his
back on March 23, 2006.
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3. The claimant’s compensation rates are $347.00 per
week for TTD; and $261.00 per week for PPD.

4. The claimant sustained a 10% permanent anatomical
impairment rated to the whole body as a result of
his compensable back injury which Respondent No. 1
has accepted.

5. Respondent No. 1 paid the claimant weekly
compensation benefits at the rate of $360.00 per
week from June 22, 2006, to February 7, 2007.

6. Respondent No. 1 paid the claimant weekly
compensation benefits at the rate of $261.00 per
week from February 8, 2007, to September 12, 2007.

By agreement of the parties in the Prehearing Order,

the issues to be litigated and resolved at the present time

were limited to the following:

Claimant:

1. Whether the claimant remained within his healing
period and entitled to additional temporary total
disability compensation from November 30, 2006,
until February 23, 2007.

2. Whether the respondents have failed to pay the
full amount owed for the anatomical impairment
rating.

3. Whether the claimant is entitled to vocational
rehabilitation (Green Country Technology Center -
Boot and Saddle Program - Okmulgee, OK).

4. Whether the claimant is permanently and totally
disabled as a result of the compensable injury. 
(Reserved)
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5. Alternatively, whether the claimant suffered a
wage loss component to compensable unscheduled
injuries.  (Reserved)

6. Whether the claimant is entitled to attorney’s
fees on all benefits controverted by the
respondents, including vocational rehabilitation
benefits.

Respondent No. 1:

1. Entitlement to additional medical care.

2. Entitlement to additional permanent physical
impairment benefits.

3. Entitlement to wage loss disability benefits,
including permanent total disability benefits.

4. Entitlement to vocational rehabilitation benefits.

5. Entitlement to attorney’s fees.

During the course of the hearing, the claimant's

attorney raised as an issue whether Respondent No. 1 timely

raised as an issue their entitlement to an alleged credit

for overpayment of benefits at an improper compensation

rate.  In post-hearing correspondence, Respondent No. 1

raised as an issue whether or not the claimant timely raised

as an issue for the first time in a post-hearing brief the

claimant's entitlement to benefits pursuant to Ark. Code

Ann. § 11-9-505(a).
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The record consists of the October 6, 2009, hearing

transcript and the exhibits contained therein.  In addition,

I have “blue-backed” to designate as part of the record Mr.

Newell's brief filed on October 14, 2009, Mr. Thompson's

brief filed on November 2, 2009, and Mr. Newell's

November 3, 2009, letter.  

DISCUSSION

The claimant sustained an admittedly compensable back

injury on March 23, 2006, while working for Hall

Manufacturing in the manufacture of large mowers or

bushhogs.  After a period of conservative treatment, Dr.

Michael Calhoun performed surgery on August 8, 2006, and

removed a large herniated disk fragment located beneath the

right L4 nerve root in the claimant’s lumbar spine.  (R.

Exh. 1 p. 17) 

When the claimant’s symptoms did not resolve,  Dr.

Calhoun ordered another MRI on November 9, 2006.  However,

Dr. Calhoun opined on November 30, 2006, that the claimant

had essentially reached maximum medical improvement on

November 30, 2006.  Dr. Calhoun suggested the claimant

undergo a functional capacity evaluation and assigned the
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claimant a 10% whole body impairment for an operated lumbar

disk herniation with residual signs.  (R. Exh. 1 p. 20)  

The claimant underwent a functional capacity evaluation

on January 15, 2007.  However, the results of the evaluation

were deemed unreliable, and the insurance adjuster scheduled

a second functional capacity evaluation when the claimant

advised her that he felt the first evaluation did not go

well with his son interpreting for him.  (R. Exh. 1 p. 34) 

A second functional capacity evaluation performed on

February 26, 2007, indicated reliable results.  

The respondents paid the claimant temporary disability

benefits until February 7, 2007, and then paid the

claimant’s 10% impairment rating.  The respondents now

contend that the claimant’s temporary disability should have

been terminated on November 30, 2006, when Dr. Calhoun

indicated that the claimant was essentially at maximum

medical improvement and assigned a 10% impairment rating. 

(T. 9) The claimant contends that his temporary disability

should continue until February 23, 2007, the date that Dr.

Calhoun agreed with the adjuster’s recommendation for a

second functional capacity evaluation.  (T. 7)    
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The record contains four reports from Dr. Calhoun and

another MRI after the second functional capacity evaluation

on February 26, 2007.  On February 28, 2007, Dr. Calhoun

indicated that he was releasing the claimant to full duty

work under the restrictions contained in the second

functional capacity evaluation.  (R. Exh. 1 p. 49) On

March 5, 2007, Dr. Calhoun opined that the claimant cannot

go back to his previous work for the respondents and that

neither work hardening or any other treatment would improve

the claimant’s work status.  (R. Exh. 1 p. 51) On April 17,

2008, Dr. Calhoun opined that the claimant would benefit

from a pain management evaluation in hopes of decreasing his

pain to a level that he could return to work.  (R. Exh. 1 p.

52) On December 5, 2008, Dr. Calhoun indicated that he

planned to get another MRI and opined that the claimant’s

problems at that time were related to his initial injury. 

Dr. Calhoun indicated that he would have further

recommendations after the MRI study.  (R. Exh. 2 p. 1) A

radiology report in the record from Dr. Robert Laakman

indicates that the claimant underwent an MRI on February 6,

2009, which indicated, among other findings, a small

superimposed disc herniation, with slight inferior
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migration, superimposed on other findings at the prior

surgical level at L5-S1.1

The record does not include any post-MRI follow-up

report or recommendations from Dr. Calhoun in 2009, and the

claimant apparently also never received the referral to a

pain management specialist recommended by Dr. Calhoun in

2007.

The claimant testified that he tried to return to work

for Hall Manufacturing when he received papers following his

second functional capacity evaluation in February of 2007. 

(T. 24) The claimant testified that he was denied work.  (T.

28) The claimant went to work in the construction of

sidewalks from May 27, 2007, until January 31, 2008, where

he earned $13.50 per hour until the work ended.  (C. Exh. 1

p. 31) According to his son, the claimant also worked for

about five months making sidewalks at an apartment complex. 

(C. Exh. 2 p. 17) As of the son’s deposition on June 17,

2009, both the claimant and his son were working at a local
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country club in landscaping.  (C. Exh. 1 p. 13) The claimant

still worked in landscaping at the country club at the time

of the hearing conducted on October 6, 2009, but the work

was temporary and scheduled to end in November of 2009.  (T.

43)

At the time of the hearing, the claimant was 46 years

old.  He attended school in Mexico, and through their

educational system, achieved approximately the third grade

when he left school at age 11.  (C. Exh. 1 p. 13-14; R. Ex.

1 p. 21) He has no additional training since leaving school. 

(C. Exh. 1 p. 14) The claimant testified that he started

making shoes in Mexico when he was 15 and he was 35 when he

stopped making shoes and came to the United States.  (T. 40)

While living in Mexico he had also at times helped his

father, a bricklayer.  (T. 40)

After coming to the United States, the claimant lived

about five months in Tennessee and worked outside with a

tool weeding.  (C. Exh. 1 p. 17) In Little Rock, the

claimant performed various jobs in a factory making ladders

for one and one-half years.  (C. Exh. 1 p. 15-16) He erected

wire and tube fences for two months, then went to work for

Hall Manufacturing on January 23, 2002.  (C. Exh. 1 p. 14-
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15) He began working at Hall Manufacturing as a general

assistant until he learned to weld.  (C. Exh. 1 p. 14) He

has never been a supervisor.  (C. Exh. 1 p. 22)  

The claimant cannot read English and can speak almost

no English.  He can read Spanish (C. Exh. 1 p. 10, 14) His

wife does not work.  (C. Exh. 1 p. 13) The claimant

testified that he does not have a Social Security number. 

(C. Exh. 1 p. 12) The claimant also testified that he does

not have a permit allowing him to work in the United States. 

(C. Exh. 1 p. 18)  

Issue 1: Additional Temporary Disability.

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

Although Respondent No. 1 contends that the claimant’s

healing period ended on November 30, 2006, when Dr. Calhoun
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assigned the claimant an impairment rating, I find that the

claimant’s healing period and temporary disability continued

until February 28, 2007, when Dr. Calhoun released the

claimant to full duty under the restrictions of the

claimant’s second functional capacity evaluation.  In this

regard, I note that in Gansky v. Hi-Tech Engineering, 325

Ark. 163, 169, 924 S.W.2d 790, 794 (1996), our Supreme Court

held that:

Under these circumstances when the treating
neurosurgeon has prescribed a functional capacity
assessment and that was not done because Hi-Tech
would not pay for it, we cannot agree with the
Commission that additional medical treatment was
not reasonably necessary or that the healing
period had ended.  We conclude that fair minded
persons, viewing the same evidence , could not
decide otherwise.

Here, the correspondence in the record between CNA and

Dr. Calhoun, and the claimant’s testimony, persuade me that

both the claimant and Sandra Maze were attempting to get the

claimant placed back at Hall Manufacturing if his functional

abilities would permit.  The same evidence persuades me that

the first functional capacity evaluation was invalid, not

because the claimant was uncooperative as the respondents’

brief asserts, but instead because of a language barrier
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which resolved at the second evaluation through the use of a

formal interpreter.

Because I find that the preponderance of the evidence

does not support the respondents’ contention that they are

due a credit against future liability for an alleged

overpayment of temporary disability from November 30, 2006,

through February 7, 2007, I find that the claimant’s

attorney is entitled to a controverted attorney’s fee on the

claimant’s temporary disability already paid for that

period, in addition to his fee on the additional temporary

total disability benefits to which the claimant is entitled

from February 8, 2007, until February 28, 2007. See

generally Cleek v. Great Southern Metals, 335 Ark. 342, 981

S.W.2d 529 (1998).

Issue 2: Credit Request Raised At The Hearing.

There is no dispute at this time that the respondents

paid the claimant temporary total disability benefits at the

rate of $360 per week and paid permanent partial disability

benefits at the rate of $261 per week, and there is no

dispute that the claimant’s appropriate temporary total

disability compensation rate should have been $347 per week. 

Mr. Thompson did not agree to the proposed stipulation of
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actual payments at $360 per week until the date of the

hearing, and at that point, Mr. Newell requested a credit

against future liability for the weeks that the claimant was

overpaid his temporary total disability by $13 per week. 

Mr. Thompson has objected that this issue was not timely

raised.

In Maulding v. Price’s Utility Contractors, Inc., 2009

Ark. App. 776, the Arkansas Court of Appeals recently 

affirmed the Commission’s award of an overpayment credit for

permanent disability under circumstances where the payments

were made in good faith and where the absence of a credit

would result in a windfall to the employee.  

I find on the record before me that Mr. Thompson was

not made aware by Mr. Newell at least seven days before the

hearing that the respondents would seek an overpayment

credit based on the proposed stipulations, and Mr. Thompson

was therefore not aware in advance of the hearing that

factual issues exist as to whether the overpayments were

made in good faith and whether his client received a

windfall from those overpayments.  I therefore find that

this issue was not timely raised for development at the

October 6, 2009, hearing, and will therefore be reserved
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along with the previously reserved issues of the claimant’s

entitlement to wage loss disability benefits or permanent

and total disability benefits.

Issue 3: Additional Medical Treatment.  

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to
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maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In light of the claimant’s persistent complaints, and

Dr. Calhoun’s unrebutted medical opinion that the claimant’s

problems in December of 2008 were still related to his work

injury, I find that the clamant has established by a

preponderance of the evidence that a post-MRI return visit

for recommendations by Dr. Calhoun, as proposed by Dr.

Calhoun on December 8, 2008, but apparently never provided,

is reasonably necessary to treat the claimant’s compensable

back injury.  Under the current law, the claimant’s attorney

is not entitled to a fee on this award of additional medical

treatment.  See Ark. Code Ann. § 11-9-715((a)(1)(B).

Issue 4: Ark. Code Ann. § 11-9-505(a)(1) Benefit Request     
     Raised In A Post-hearing Brief.  

Arkansas Code Annotated Section 11-9-505(a) provides:

(a) (1) Any employer who without reasonable cause
refuses to return an employee who is injured in
the course of employment to work, where suitable
employment is available within the employee's
physical and mental limitations, upon order of the
Workers' Compensation Commission, and in addition
to other benefits, shall be liable to pay to the
employee the difference between benefits received
and the average weekly wages lost during the
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period of the refusal, for a period not exceeding
one (1) year. 

(2) In determining the availability of employment,
the continuance in business of the employer shall
be considered, and any written rules promulgated
by the employer with respect to seniority or the
provisions of any collective bargaining agreement
with respect to seniority shall control. 

In order to prove entitlement to benefits pursuant to

Ark. Code Ann. § 11-9-505(a)(1), the employee must establish

(1) that he sustained a compensable injury; (2) that

suitable employment within his physical and mental

limitations was available with the employer; (3) that the

employer refused to return the employee to work; and (4)

that the employer's refusal to return the employee to work

was without reasonable cause.  Torrey v. City of Fort Smith,

55 Ark. App. 226, 934 S.W.2d 237 (1996).

The claimant’s post-hearing brief contends that the

claimant established each of these four elements so that he

is entitled to additional compensation for up to one year

under the statute.  (C. Brief p. 12) However, as the

Respondent No. 1's attorney noted in his November 3, 2009,

letter, the claimant’s entitlement to benefits under the

criteria of Ark. Code Ann. § 11-9-505(a) was never raised as
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an issue before or during the hearing.  The respondents were

therefore not placed on notice to present evidence at the

hearing relevant to the criteria identified in Torrey. 

Because the issue was not timely raised, I make no findings

on whether the claimant is entitled to benefits under this

provision.

Issue 5: Vocational Rehabilitation.

The prehearing order filed in this case indicates that

the claimant instead seeks vocational rehabilitation.  A

request for vocational rehabilitation is governed by the

provisions of Ark. Code Ann. § 11-9-505(b)-(d) which

provide:

(b) (1) In addition to benefits otherwise provided
for by this chapter, an employee who is entitled
to receive compensation benefits for permanent
disability and who has not been offered an
opportunity to return to work or reemployment
assistance shall be paid reasonable expenses of
travel and maintenance and other necessary costs
of a program of vocational rehabilitation if 
the commission finds that the program is
reasonable in relation to the disability sustained
by the employee. 

(2) The employer's responsibility for additional
payments shall not exceed seventy-two (72) weeks,
regardless of the length of the program requested. 

(3) The employee shall not be required to enter
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any program of vocational rehabilitation against
his or her consent; however, no employee who
waives rehabilitation or refuses to participate in
or cooperate for reasonable cause with either an
offered program of rehabilitation or job placement
assistance shall be entitled to permanent partial
disability benefits in excess of the percentage of
permanent physical impairment established by
objective physical findings. 

(4) A request for the program, if elected by the
claimant, must be filed with the commission prior
to a determination of the amount of permanent
disability benefits payable to the employee. 

(c) This section shall not be construed as
creating an exception to the common law regarding
employment at will. 

(d) The purpose and intent of this section is to
place an emphasis on returning the injured worker
to work, while still allowing and providing for
vocational rehabilitation programs when determined
appropriate by the commission. 

In the present case, I find that the claimant has

established by a preponderance of the evidence the statutory

prerequisites of Section 505(b)(1) for vocational

rehabilitation: (1) that the claimant is entitled to receive

compensation for permanent disability, and (2) that the

claimant has not been offered an opportunity to return to

work or reemployment assistance.  In these regards, I note

that the claimant has undergone back surgery resulting in a
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not have a permit to work in the United States when the
claimant sought reemployment there in approximately February
of 2007, and if Hall Manufacturing had refused to reemploy
the claimant at that time solely because of the claimant’s
inability to work in this country legally, instead of
because of his current physical restrictions, this claim for
vocational rehabilitation for an undocumented alien might
well be barred in its entirety because of Hall
Manufacturing’s legal duties not to rehire an undocumented
alien pursuant to the federal Immigration Reform and Control
Act of 1986 and Hall Manufacturing’s equal protection rights
under the United States Constitution.  See generally Del
Taco v. Workers’ Compensation Appeals Board, 79 Cal. App.
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10% impairment to the whole body and a 40 pound lifting

restriction.  I find that the claimant’s permanent

restriction to medium duty work, when considered in light of

his age, education, work experience, post-injury earnings,

and all other relevant factors, has caused the claimant some

degree of permanent disability to his wage earning capacity.

In addition, the claimant’s testimony persuades me that he

was not offered reemployment assistance by Hall

Manufacturing, and that when he returned to the facility

seeking to return to work after his functional capacity

evaluation, he was told that he would not be returned to

work because of a 15 pound lifting restriction.2  (T. 28-29)
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4th 1437, 94 Cal. Rptr. 2d 825 (2000); Foodmaker Inc. v.
Workers’ Compensation Appeals Board, 67 Cal. App. 4th 74, 78
Cal. Rptr. 2d 767 (1998). See also Tarango v. State
Industrial Insurance Co., 117 Nev. 444, 25 P.3d 175 (Nev.
2001).  However, since the claimant was told in the present
case that his rehire was denied because of his physical
restrictions, and not because of his undocumented status
(which was apparently discovered later), I find the
circumstances in the present case are distinguishable from
the circumstances presented in Del Taco, in Foodmaker Inc.,
and in Tarango so that the claimant’s undocumented status in
the present case is not by itself a bar to an award of
vocational rehabilitation benefits.  Furthermore, my
research indicates that no state has concluded that the
federal Immigration Reform and Control Act totally preempts
an award of vocational rehabilitation benefits in workers’
compensation for an undocumented alien, and the respondents
make no such argument in this case.  However, as discussed
below, I note that other states have concluded that a
claimant’s undocumented status may become relevant in
determining whether a proposed course of vocational
rehabilitation is reasonable.
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Having found the necessary prerequisites for

consideration of a proposed program of vocational

rehabilitation, the remaining question is whether the

program proposed by the claimant is reasonable in relation

to the disability sustained by the claimant.

In the present case, the claimant at the time of the

hearing held on October 6, 2009, resided in the Little Rock

area and worked at least a portion of six days per week at a

country club near the city.  (T 39-40) The claimant has

offered into evidence documentation for a twelve month
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program of boot and saddle making at the Green Country

Technology Center in Okmulgee, Oklahoma.  (C. Exh. 3) The

claimant seeks to attend the program for the purpose of

opening his own business.  (T. 31) The claimant testified

that he has concluded such a business would do well in the

Little Rock metropolitan area because there are very few

repair shops in this area.  (T. 32)

The claimant testified that in order to complete the

program he would require a stipend including room and board

since the program is out of state in Oklahoma.  (T. 34)

Because the claimant seeks to start his own business, the

claimant also seeks an award sufficient to purchase the

supplies, inventory and machines for start up, which the

claimant testified can be very expensive.  (T. 34) The

claimant submitted a list of machine prices into the record. 

     The program materials indicate that the program

consists of 1260 hours of instruction and application with

no general education classes required with all coursework

providing “hands on” experience to train the student with

the skills necessary to become a professional.  (C. Exh. 3

p. 2) The estimated program costs for 2008 were

approximately $6,100.  The equipment costs (not including
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material supply costs) to start a business at that time were

estimated to range from approximately $5,000 to $23,000. (C.

Exh. 1 p. 50-51)

The claimant testified that in the town he comes from

in Mexico, almost the whole town makes shoes, so that he

already knows some of the process of making shoes.  (T. 29) 

The claimant testified that making boots would help his back

because the work is not heavy and can be performed sitting

without constant standing.  (T. 30) 

However, I find that the program of vocational

rehabilitation proposed by the claimant is not reasonable in

relation to the disability sustained by the claimant for the

following reasons.

First, I note that the claimant was earning between

$12.00 per hour and $13.50 per hour for Hall Manufacturing

in the 52 weeks preceding his injury on March 23, 2006.  (R.

Exh. 3 p. 19) In May of 2007, the claimant became reemployed

and constructed sidewalks from May 27, 2007, until

January 31, 2008, i.e. when the job ended, earning the same

$13.50 per hour as at Hall Manufacturing until the job

ended.  (C. Exh. 1 p. 31) While the claimant testified that
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he was only capable of performing this work with his son

lifting any boards over four feet long, I note that Dr.

Calhoun in February of 2007 released the claimant to return

to work consistent with a functional capacity evaluation

indicating that the claimant demonstrated the ability to

carry up to 20 pounds on a frequent basis and to carry up to

40 pounds on an occasional basis.  (R. Exh. 1 p. 37) In

addition to this work, the claimant has also since been

employed constructing sidewalks for a different employer and

in landscaping.  The claimant’s son did not provide any

physical assistance to the claimant in the landscaping job.  

Thus, while the claimant’s 40 pound lifting restriction will

prohibit the claimant from engaging in heavy classification

work, such as the lifting required for his welding work at

Hall Manufacturing, so as to cause some degree of permanent

disability to the claimant’s wage earning capacity, the

claimant retains the residual capacity to perform work in

the medium classification and has found work in the Little

Rock area.  The claimant’s post-injury work history and his

wages while constructing sidewalks persuade me that, in this

case, no program of vocational rehabilitation would be
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reasonable in relation to the disability sustained by the

claimant.

Second, even if vocational rehabilitation were

appropriate, a finding I do not make, I also conclude that

the claimant has failed to establish that his proposed

program of boot and saddle making is reasonable in light of

the claimant’s circumstances.  The claimant has indicated

that he does not read, write or speak English, and the

literature the claimant offered into evidence in no way

suggests that the 1260 hours of instruction is offered

through instructors fluent in Spanish.  I foresee no

reasonable likelihood that the claimant would successfully

complete an educational program offered in a language which

he cannot speak or read. 

Third, even if vocational rehabilitation were

appropriate, and the school could accommodate a student who

does not speak or read English, I note that the claimant

does not have a permit to work in the United States, yet

requests a program of vocational rehabilitation specifically

designed to render him self-employable in Little Rock,

Arkansas.  Although the Arkansas Courts have not yet
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addressed the appropriateness of vocational rehabilitation

for an undocumented alien, I note that other states have

indicated that vocational retraining is appropriate where

intended to return the injured employee to work in a country

where he can work legally.

In this regard, I note that in Ortiz v. Cement

Products, 270 Neb. 787, 708 N.W.2d 610 (2005), the Nebraska

Supreme Court found that an undocumented alien from Mexico

was not entitled to vocational rehabilitation where he was

not returning to Mexico, but intended to remain here where

he cannot be legally employed because of his illegal status. 

In Economy Packing Co. v. Illinois Workers’ Compensation

Commission, 387 Ill. App. 3d 283, 901 N.E. 2d 915,(2008),

the Court cited Tamayo v. American Excelsior and Labor

World, 99 IIC 521, and noted with apparent approval that the

Commission had previously held that a claimant is entitled

to rehabilitation services that are needed to provide the

claimant with the physical and occupational skills necessary

to enable the claimant to resume working in any country

where the claimant would be legally entitled to work. In

Foodmaker Inc. v. Workers’ Compensation Appeals Board, 67

Cal. App. 4th 74, 78 Cal. Rptr. 2d 767 (1998), the Court
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indicated that, consistent with the federal Immigration

Reform and Control Act of 1986, the state workers’

compensation system should not seek to rehabilitate an

illegal immigrant for re-employment in the United States,

but that a rehabilitation plan may prepare an employee for a

new occupation outside the United States. 

The claimant in the present case has offered no

evidence indicating that he intends to move to a country

where he can legally work, and the claimant offered no

evidence that training in boot and saddle making would

render him more employable were he to decide to move to a

country where he could legally set up a boot and saddle

business.  To the contrary, the claimant’s testimony

indicates that he already has approximately 20 years of

experience making shoes in his home town in Mexico.  The

claimant has offered no evidence that his current degree of

disability would prohibit him from returning to work making

shoes in Mexico with the shoemaking experience that he

already possesses, and the claimant has offered no evidence

that it would be profitable to open a boot or saddle

business in Mexico.   Under these circumstances, the

claimant has failed to establish that the boot and saddle
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program will assist his employment in a country where he can

legally work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer-employee-carrier relationship existed
on March 23, 2006.

2. The claimant sustained compensable injuries to his
back on March 23, 2006.

3. The claimant’s compensation rates are $347.00 per
week for TTD; and $261.00 per week for PPD.

4. The claimant sustained a 10% permanent anatomical
impairment rated to the whole body as a result of
his compensable back injury which Respondent No. 1
has accepted.

5. Respondent No. 1 paid the claimant weekly
compensation benefits at the rate of $360.00 per
week from June 22, 2006, to February 7, 2007.

6. Respondent No. 1 paid the claimant weekly
compensation benefits at the rate of $261.00 per
week from February 8, 2007, to September 12, 2007.

7. The preponderance of the evidence establishes that
the claimant's period of temporary total
disability continued until February 28, 2007, and
did not end on November 30, 2006, as the
respondents contend.  The claimant is therefore
entitled to additional temporary total disability
compensation from the date he was last paid
temporary disability benefits, on February 7,
2007, and continuing until February 28, 2007.
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8. Because Respondent No. 1 unsuccessfully sought a
credit against liability for all temporary total
disability paid after November 30, 2006, I find
that the claimant's attorney is entitled to a
controverted attorney's fee on the claimant's
temporary total disability for the period from
November 30, 2006, until February 28, 2007.

9. Respondent No. 1 did not timely raise as a hearing
issue before the October 6, 2009, hearing a
requested credit against future liability for an
overpayment of temporary disability benefits paid
at an improper compensation rate. 

10. The claimant has established by a preponderance of
the evidence that a post-MRI return visit for
recommendations by Dr. Calhoun is reasonably
necessary to treat the claimant's compensable back
injury.

11. The claimant did not timely raise as a hearing
issue before the October 6, 2009, hearing a
request for benefits under Ark. Code Ann. § 11-9-
505(a)(1).

12. The claimant has failed to establish by a
preponderance of the evidence that the program of
vocational rehabilitation that he has proposed at
Green Country Technology Center in Okmulgee,
Oklahoma, is reasonable in relation to the
disability that he has sustained.

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein.  All accrued
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sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________

MARK CHURCHWELL

Administrative Law Judge


