
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F809275

JONATHAN ALLEY,
EMPLOYEE CLAIMANT

SYSTEMS CONTRACTING CORP.,
EMPLOYER RESPONDENT

INTEGRATED CLAIMS MANAGEMENT,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 4, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE M. KEITH WREN,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 9,

2009, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on May 5, 2009.  The following

stipulations were submitted by the parties either in the

Prehearing Order or during the course of the hearing and are

hereby accepted:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction.

2. The claimant was an employee of the
respondent employer.

3. Date of the incident: 9-5-08.

4.   The claimant’s average weekly wage was $508.00.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability.

2. TTD from September 6, 2008 through April 10, 2009.

3. Medical treatment/expenses.

4. Attorney’s fee.

Respondent:

1. Whether the claimant’s shoulder problem
is the result of his employment.

2. Attorney’s fee.

The record consists of the June 9, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant went to work for Systems Contracting

Corporation in his first full time job out of high school in

July of 2008.  (T8) The claimant’s job duties including

pushing a broom, stacking metal, moving scraps out to the

yard, and keeping the yard clean.  (T9)  

The claimant contends that he sustained a work-related

left shoulder injury on September 5, 2008, while lifting a

sheet of metal.  The claimant testified that he had no
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difficulties doing his job at Systems Contracting before

September 5, 2008.  (T9-10) 

The claimant testified that he had previously injured

his left shoulder in September of 2006.  (T6) At that time

the claimant underwent a period of physical therapy.  (T7) 

The claimant testified that he sustained no other injuries

to his left shoulder after he was released by his doctor in

2006, until September of 2008.  (T7) The claimant testified

that he was not having any problems with his left shoulder

after his doctor released him in 2006.  (T8)

The claimant testified that on September 5, 2008, he

attempted to stand up a piece of metal that was laying flat

on the ground in order to stack it when he felt his shoulder

give way.  (T10, 18) He was attempting to lift the sheet of

metal a couple of inches to place it in a slot.  (T19) He

was not working overhead.  (T19) The claimant testified that

it felt like his arm seized when he started to pull up on

the metal.  (T19) The claimant testified that he knew

immediately that he was injured and that he reported the

injury.  (T19-20)

The claimant testified that he had never had any

problem with his left shoulder prior to the incident in

September of 2008.  (T16) The claimant testified that he had
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worked on a farm with his father throwing bales of hay, and

he had never had any issues at all with his shoulder.  (T16)

Contrary to the claimant’s testimony about no prior

problems, however, the September 7, 2006 report of Dr. Jason

Hutchison, a Tennessee surgeon, indicates that at that time

the claimant reported dislocating his shoulder four or five

times since initially dislocating his shoulder in a soccer

game.  (C. Exh. 1 p. 1)

After reporting the incident on September 5, 2008, the

claimant was taken to the company doctor in Blytheville,

Arkansas, Dr. Ronald Smith, later that day.  Dr. Smith

diagnosed the claimant with a rotator cuff injury and

returned the claimant to one-armed work only.  (C. Exh. 1 p.

4) On September 10, 2008, the claimant returned to see his

Tennessee surgeon, Dr. Hutchison, whose report states that

the claimant had had about five dislocations of his left

shoulder since Dr. Hutchison had last seen him.  (C. Exh. 1

p. 5)  

After obtaining an MRI and explaining to the claimant

on September 17, 2008, his proposed course of surgical

intervention, Dr. Hutchison indicated that the claimant

decided to file his treatment under workers’ compensation. 

Dr. Hutchison stated that he felt this reasonable in light
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of the claimant not having significant pain before his most

recent injury at work, but presently having significant pain

that the claimant could not tolerate.  (C. Exh. 1 p.7)

Dr. Hutchison performed a left arthroscopic capsule

labral repair and shift (also termed by Dr. Hutchison as a

“posterior Bankart”) to the claimant’s left shoulder on

October 10, 2008.  After a period of post-surgical

recuperation and physical therapy, Dr. Hutchison released

the claimant to perform manual labor as of April 10, 2009. 

(C. Exh. 1 p. 13)

The claimant seeks payment of his medical expenses and

temporary disability compensation for the period that he was

off work until his release on April 10, 2009.  The

respondents contend that the Bankart repair is a procedure

for recurrent dislocations of the shoulder and also that the

claimant did not injure his shoulder on September 5, 2008.

(T16, Comm. Exh. 1 p. 2)

The claimant has the burden of proving by a

preponderance of the evidence that his shoulder condition in

2008 is causally related to his employment.  Estridge v.

Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000). 

Questions of credibility and the weight and sufficiency to

be given evidence are matters within the province of the
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Workers’ Compensation Commission.  Swift-Eckrich, Inc. v.

Brock, 63 Ark. App. 188, 975 S.W.2d 857 (1998).  A

compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. § 11-9-

102(4)(D)(Repl. 2003).   Objective findings are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i)(Repl.

2003).  

The Arkansas courts have long recognized that a

preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003).  An aggravation is a new injury

resulting from an independent incident.  Farmland Ins. Co.

v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).  An

aggravation, being a new injury with an independent cause,

must meet the requirements for a compensable injury.  Ford

v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  A recurrence is not a new injury but merely another

period of incapacitation resulting from a previous injury. 

Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d
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897 (1996).  A recurrence exists when the second

complication is a natural and probable consequence of a

prior injury.  Weldon v. Pierce Bros. Constr., 54 Ark. App.

344, 925 S.W.2d 179 (1996).   

Because the claimant contends that his alleged work

injury was caused by a specific incident, and since he is

not presently seeking an award of permanent disability

benefits, the claimant has no burden to establish that his

compensable injury was the major cause of his temporary

disability and need for medical treatment at issue in this

claim.  Farmland Ins. V. DuBois, 54 Ark. App. 141, 923

S.W.2d 883 (1996).  

Regarding the objective findings requirement for an

aggravation type injury, I note that a claimant must

establish the existence and extent of an alleged aggravation

or new injury by objective findings of the new injury, and

the claimant cannot carry his burden of proof merely through

objective findings of a preexisting condition which became

more painful after an incident at work.  Liaromatis v.

Baxter County, 95 Ark. App. 296, 236 S.W.3d 524 (2006). 

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged
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compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective medical evidence is

necessary to establish the existence and extent of an injury

but is not essential to establish the causal connection

between the injury and a work related accident.  Wal-Mart v.

VanWagner, 33 Ark. 443, 990 S.W.2d 522 (1999). 

The claimant’s attorney contends that the resolution of

the issues in the present case are governed by the Court’s

reasoning in Williams v. L & W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004).  In Williams, however, there

was no dispute that the claimant sustained a compensable

knee injury and the respondents paid for her first knee

surgery.  At issue in the Williams case was whether the

respondents were liable for a second knee surgery, in the

form of a total knee replacement, under circumstances where

the Court concluded that the compensable knee injury was a

factor in the need for additional surgery.

By comparison, in the present case, the threshold

question is whether the claimant proved by a preponderance

of the evidence that he sustained a compensable shoulder

injury on September 5, 2008.  The respondents contend that

he did not. 
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After reviewing the entire record, I find that the

claimant has failed to prove by a preponderance of the

credible evidence that he sustained a compensable shoulder

injury on September 5, 2008, as he contends.  Instead, I

find that a preponderance of the credible evidence

establishes that the claimant experienced a recurrence of

his preexisting shoulder instability with a recurrent

shoulder dislocation/subluxation on September 5, 2008, for

which the respondents bear no liability.

In this regard, I am persuaded by the medical reports

indicating that the claimant reported having approximately 

ten shoulder dislocations before the alleged shoulder injury

at work in September of 2008.  (C. Exh. 1 p. 1 and 5) I am

persuaded by Dr. Hutchison’s September 17, 2008, diagnosis

that the claimant had preexisting shoulder instability in

September of 2008, and by the evidence that Dr. Hutchison

treated the claimant’s labrum tear in the shoulder using a

Bankart repair, which according to the Attorney’s Dictionary

of Medicine is a “technique used in surgical repair of

recurrent shoulder dislocations.” (Emphasis mine) 

I am not persuaded that the labrum tear identified by

MRI and surgically treated in 2008 was caused by the lifting

incident on September 5, 2008, in light of the report that
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the claimant had approximately five recurrent shoulder

dislocations after 2006 but before the lifting incident on

September 5, 2008, in light of Dr. Hutchison’s diagnosis of

preexisting shoulder instability, and in light of the

claimant’s testimony that even before when he put his arm

down, he could tell the difference between the left arm and

the right arm.  (T17)

Dr. Hutchison’s opinion that the claimant in fact

sustained a shoulder injury on September 5, 2008, appears to

be based on the history that the claimant gave of not having

significant pain before the lifting incident but presently

having significant pain that he could not tolerate.  After

hearing the live testimony and observing the demeanor of

this 18 year old witness, and in light of the approximately

ten recurrent shoulder dislocations/subluxations as reported

by the claimant in the medical record, I did not find

credible the claimant’s testimony that he previously was

able to throw bales of hay working with his father on a farm

without any shoulder issues, but injured his shoulder

reaching down to pick up a sheet of metal at work.  (T16) I

conclude that the claimant was also not being honest when

Mr. Ryburn asked him on page 16:
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Q.   ... Are you telling me that you did not have
dislocations of your shoulder?

 A. I had to have had dislocations if that’s what is
on the paper; but as far as knowing I’d dislocated
my shoulder, I never did.  There was never any
popping or anything like that. 

By comparison, Dr. Hutchison’s September 7, 2006,

report states in relevant part “He says he has had probably

four to five dislocations since [the initial dislocation],

all of which had gone back in on their own....”   (C. Exh. 1

p. 1) Doctor Hutchison’s September 10, 2008 report likewise

contains a history in relevant part “He has had about 5

dislocations of his left shoulder since I last saw him.  The

most recent one was associated with a lot of posterior pain

afterwards.  He usually does not have a great deal of pain

afterwards.”  (C. Exh. 1 p. 5) These histories persuade me

that the claimant knew when he previously experienced his

perceived dislocations, and his hearing testimony to the

contrary was untruthful.    

I further note that the claimant returned to Tennessee

to see his own doctor very shortly after seeing the company

doctor on only one occasion, and according to Dr.

Hutchison’s report, the claimant put the treatment on

private insurance until he learned of the down time and
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expense of Dr. Hutchison’s proposed treatment.  This course

of action supports an inference that the claimant initially

knew that the incident on September 5, 2008, was a

recurrence of a longstanding shoulder condition, and he

thereafter attempted to place his treatment on worker’s

compensation only after learning the cost of surgically

treating his recurrent shoulder dislocations.  

In summary, the claimant has a history of approximately

10 prior shoulder dislocations/subluxations and a diagnosis

of shoulder instability preexisting the lifting incident at

work.  The evidence linking the claimant’s medical problems

to a lifting incident at work on September 5, 2008, was the

claimant’s testimony and Dr. Hutchison’s opinion based on a

history of pain provided by the claimant.  Since I do not

find the claimant’s testimony credible, I do not find

credible Dr. Hutchison’s opinion which is based on a history

provided by the claimant.  While I am persuaded that the

claimant experienced some degree of pain in his shoulder

while lifting at work on September 5, 2008, I am not

persuaded on this record that the claimant sustained a new

injury or aggravation of his preexisting shoulder

instability on September 5, 2008.  Instead, I find that on
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September 5, 2008, the claimant experienced another

recurrence of his preexisting shoulder instability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation

Commission has jurisdiction.

2. The claimant was an employee of the

respondent employer.

3. Date of the incident: 9-5-08.

4.   The claimant’s average weekly wage was $508.00.

5. The preponderance of the credible evidence

establishes that on September 5, 2008, the

claimant experienced another recurrence of his

well documented preexisting left shoulder

instability, and not an aggravation of that

condition or a new injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


