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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F501583

JANICE L. ALFIERI, EMPLOYEE CLAIMANT

WAL-MART ASSOCIATES, INC.,
EMPLOYER                                               RESPONDENT 

CLAIMS MANAGEMENT, INC.,                                 
CARRIER/TPA                                            RESPONDENT 
       

                                                                  

OPINION FILED OCTOBER 16, 2009 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
on August 19, 2009, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.   

Respondents were represented by The Honorable Curtis Nebben,
Attorney at Law, Fayetteville, Arkansas.
   

                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 19,

2009, in Mountain Home, Arkansas.  A prehearing telephone

conference was held in this matter on April 29, 2009.  A

Prehearing Order was entered on that same day.  This Prehearing

Order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 

the hearing, as the following stipulations are hereby accepted: 
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     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including February 5, 2005.

3.  The claimant’s temporary total disability rate is

$228.00, and her permanent partial disability rate is $171.00.

4.  This claim has been controverted in its entirety.

5.  All issues not litigated are reserved under the 

Arkansas Workers’ Compensation Act.  

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Compensability of the claimant’s alleged upper and lower

back injury. 

2.  Reasonable and necessary medical care.

3.  Temporary total disability compensation from April 

27, 2005 until February 1, 2006. 

4.  A controverted attorney’s fee.

5.  The constitutional challenges and the Motion to

Recuse. 

    The parties’ contention are set out the Prehearing Order of

April 29, 2009, these are hereby incorporated herein by reference.

At the time of the hearing, the respondents further contended that

the makeup and the Workers’ Compensation Act is constitutional and

that the Motion to Recuse should be denied. 
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The documentary evidence submitted in this case consists 

of the Commission’s Prehearing Order of April 29, 2009, and the

parties’ Response to the Prehearing Questionnaire, as these have

been marked as Commission’s Exhibit No. 1.  The claimant’s Medical

Packet was marked as Claimant’s Exhibit No. 1.  The claimant’s

Constitutional Exhibit was marked as Claimant’s Exhibit No. 2.  The

claimant’s July 24, 2009 Letter with Motion to Recuse and Brief in

Support of Motion was marked as Claimant’s Exhibit No. 3. The

claimant’s Brief in Support of the Constitutional Challenges is 

incorporated into the hearing transcript by reference, as it has

been blue-backed and marked as Commission’s Exhibit No. 4.  The

Chiropractic Reports were marked as Claimant’s Exhibit No. 5.  The

Deposition of Claimant was marked as Claimant’s Exhibit No. 6.  The

respondents’ Medical Packet was marked as Respondents’ Exhibit No.

1.  The respondents filed a Post-trial Brief to the claimant’s

Motion for Recusal and Constitutional Challenges, this has been

blue-backed, and is incorporated into the hearing transcript by

reference, as it has been marked as Respondents’ Exhibit No. 2.  

The following witnesses testified at the hearing: Vernita

Manship, Morris Cox, and the claimant. 

                            DISCUSSION

   Vernita Manship gave testimony during the hearing.  She

testified that she has known the claimant some ten to twelve years.

According to Ms. Manship, she and the claimant previously lived at
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the same residence some three or four years.  She admitted that she

only saw the claimant occasionally before her alleged incident of

February 5, 2005.  

     Ms. Manship denied that the claimant ever appeared to have

problems with her back or legs before her injury at Wal-Mart.

According to Ms. Manship, she allowed the claimant to come live

with her because she had a spare bedroom.  The claimant would do

the cooking and some of the cleaning, but none of the outside work.

She testified that from her observation, the claimant would come to

work in pain.

     On cross examination, Ms. Manship admitted that the claimant

never specifically related her back problems to an incident at Wal-

Mart.  She admitted that the claimant never told her that she had

sought chiropractic treatment before February of 2005.  

     Ms. Manship admitted that the claimant lives with and has been

the care giver, at times, for Morris Cox, who has been sick.  She

admitted that the claimant never made complaints to her where in

her low back she was hurting.

     Morris Cox also gave testimony on behalf of the claimant.   

He admitted that he is a friend of the claimant.  He denied that he

observed the claimant having low back pain before February of 2005.

According to Mr. Cox, since this time, the claimant has been unable

to vacuum, and do a number of things.

     He testified that the claimant has lived with him since he got
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cancer, approximately some three years ago. According to Mr.

Morris, his cancer has been in remission for two years.  Mr. Cox

agreed that the claimant has always been a truthful person and hard

worker. 

     On cross-examination, Mr. Cox essentially testified that the

claimant told him she was stocking when her injury occurred.

According to Mr. Cox, he has done most of the vacuuming since the

claimant’s back operation.  He also testified that he dusts and

washes the dishes.  However, he admitted that they both do the

laundry.  According to Mr. Cox, the claimant cleans her bathroom

and he cleans his bathroom, and he helps with making the beds.

    The claimant also gave testimony during the hearing.  She

testified that she worked as a stocker for Wal-Mart.  The claimant

admitted to prior problems with her neck, which continued as of the

date of the hearing.  According to the claimant, this is why she

went to the chiropractor for treatment.  

    With respect to her alleged February 5, 2005 injury, the

claimant testified that she felt something in her back that hurt

really bad while lifting some umbrella baby strollers from a

pallet.  According to the claimant, she told a coworker she would

be fine as soon as she rested.  The claimant testified that she

went back to working, but did not lift anything that was heavy.  

     According to the claimant, she worked a little while longer

and had pains going down her leg and down into her foot and heel,
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and things were numb, which kind of scared her.  Therefore, she

asked if she could go to the doctor, so one of the guys took her to

the emergency room.  The claimant testified that she believes she

told Donnie Ellison about her injury after she returned from the

hospital.  However, the claimant testified that Mr. Ellison is the

one who took her to the hospital.  

     The claimant testified that Kyle is her supervisor and he knew

about her going to the hospital.  The claimant testified:

Q.  And did they ever offer you the form to fill out once you
got back from the hospital, to talk about your injury?

     A.  I think Donnie filled out some papers.

     Q.  Donnie did?

     A.  I think so, yeah.

     According to the claimant, she was told by management that 

she would have to see Dr. Richard Burnett before she could return

to work.  The claimant testified that she saw Dr. Burnett and let

her go back to work in two or three days or so.  She testified that

she returned to work, but the longer the job went during the day,

the more she hurt.

    She testified that as the day progressed, and with each day,

she seemed to get a little worse and her legs really bothered her.

bad.  According to the claimant, by the end of the day, she could

barely stand and her legs hurt so bad all the way from her hips

down, that she could barely stand on them and she would be almost

crying by the time she got home.



7

    The claimant admitted that she did not tell management she was

still having trouble.  She explained, “Well I didn’t want to have

to be out of work and I really didn’t want to be a bother so, I

thought it all would get better.”

     She admitted to going to see Dr. DeYoung, and then to see the

chiropractor.  According to the claimant, she was referred to Dr.

Briggs by Dr. DeYoung.  She admitted that these medical visits were

paid (up to 80%) by her group health insurance that she had with

Wal-Mart.  The claimant admitted that she never went back to see

Dr. Burnett after she went to see Dr. DeYoung.

     The claimant admitted to undergoing a fusion to her low back

with Dr. Briggs.  She testified that she continues having problems

with her back, but its not that bad.  The claimant testified that

she also still has problems with her left leg.  According to the

claimant, when her back hurts, it hurts down the back of her leg,

and her left leg aches a lot.          

     She denied any significant problems with her back prior to the

injury of February 5, 2005 wherein she had to go to the doctor.

According to the claimant, she had a prior neck injury from when

she worked Georgia-Pacific. 

     The claimant admitted that she was taken off work from April

27, until February 1, 2006.  At which point, Dr. Briggs returned

her to work.  She admitted to returning to work for Wal-Mart.  The

claimant further admitted that she was able to do the work that
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they had her doing.  According to the claimant, she quit work at

Wal-Mart because her friend, Morris, was ill with cancer.  However,

she admitted to not returning because work was aggravating her back

to the point that she had pain.

     On cross examination, the claimant testified:

Q.  Alfieri.  Before the incident at Wal-Mart on February 5,
2005, had you ever had any low back problems before?

A.  No, not -- no.

Q.  And before February 5, 2005, had you ever had any pain or
numbness or problems with either your right hip or leg -- your
right hip or leg or your left hip or leg?

A.  Not that I can remember.
          
    The claimant admitted that she had a workers’ compensation

claim for an injury arising out of her work with Georgia Pacific,

in Maine.  She agreed to receiving a $50,000 settlement.  

     She admitted to having complained of lower back pain on April

21, 2004.  The claimant testified:

Q.  Okay.  And on September 13 there is, it says LB, some
people interpret that for low back, sore.  Did you maybe
complain about low back being sore back in September of 2004?

A.  I don’t know.  If it’s down there I probably did.

Q.  Okay.  And did you complain about leg pain to 
         the chiropractor?

A.  Not that I know of.

Q.  Well if it’s in the chiropractor’s records, would 
         you dispute it?

A.  No, not if it’s in his records.

Q.  Okay.  And you said when you go to the chiropractor he
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kind of started at your neck and just work his way down,
wouldn’t he?

A.  Yeah, works her way down, yeah.

Q.  Now when this incident first happened at Wal-Mart, you
     didn’t feel any leg pain or hip pain immediately, did you?

A.  No.

     The claimant testified that she was picking a box of umbrella

strollers that contained, six per box.     

     She admitted she probably told the physical therapist on March

29, 2005 that her pain had started about three to four months ago

which started gradually over a period of time, grew in intensity

and now was almost constant.  The claimant also admitted to having

told the therapist that she could not relate a specific mechanism

or injury nor could she relate any specific position or comfort

that she does at home that helped with her pain.

     Although she applied for Social Security Disability  

benefits, the claimant admitted that she now draws retirement

benefits.

     The claimant’s deposition was taken on October 28, 2008. 

    She admitted to treating with a chiropractor, Dr. Fachting.

Upon being questioned about prior low back problems complaints to

Dr. Fachting.  The claimant testified:

Q.  Before February 5 of 2005, did ever treat you for any low
back problems?

A.  I don’t remember.  He used to do my neck and he’d just
kinda go all the way down.
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Q.  Okay.

A.  You know.  So I–

Q.  Did he ever, did you ever complain to Doctor Fachting
about any low back problems?

A.  Not that I remember, not any serious problem.  I’m not--
–

The claimant essentially admitted that Dr. DeYoung and Dr.

Ford have been her only two primary care physicians since moving to

Arkansas in 1991.  She testified:

Q.  Has Doctor Ford or DeYoung ever treated you for any low
back problems before February 5 of 2005?

A.  Doctor Ford never has, and I don’t, I don’t think Doctor
     -– I don’t know.  I don’t remember.

Q.  Before February 5 of 2005, had you ever had any low back
problems at all?

A.  Not that I can remember sir.  I don’t think so.

   Chiropractic notes have been entered into evidence by the

claimant.  However, these notes are unauthored.  Nonetheless, both

the claimant’s testimony during the hearing, and her deposition

testimony demonstrate that she had previously been seen for

chiropractic treatment.  Beginning on October 24, 2003, these notes

indicate that the claimant’s cervical spine, thoracic spine and

low back showed “no change,” for which she received adjustments.

     On April 21, 2004 and May 5, 2004, the claimant underwent 

these adjustments again.  Specifically, on May 5, 2004, the 

claimant was noted to have left lateral leg pain, hip to knee.   

     However, her low back progress was noted to be “worse” during
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these two visits.  She next underwent adjustments on September  13,

29, and December 15 and 22, 2004.  At that time, there was no

change in the claimant’s back symptoms.  In addition, the notes

from September 13, 2004, further demonstrate that the claimant had

complained that she hurt from the neck all the way to right knee,

and that her low back was sore.              

     Further review of the medical evidence of record demonstrates

that the claimant sought medical treatment from Baxter Regional

Medical Center on February 6, 2005, under the care of Melissa

Quevillon.  The claimant reported being involved in an accident

work.  Dr. Quevillon reported that the claimant gave a history of

having leaned over to pick up a box which she believed was not

especially heavy, when she felt a pop.  The claimant was having

sharp pain running down her lower back across her right buttock.

At that time, the claimant’s pain had stopped, but she was having

some mild tingling in her toes that waxed and waned.  The claimant

reported that she had no significant injury to her low back in the

past.  She reported some minor arthritic symptoms, for which she

took Celebrex. Dr. Quevillon prescribed a pain medication and

muscle relaxer (Flexeril) for the claimant’s symptoms.  She also

took the claimant off work for the next few days and referred her

to the company doctor for further evaluation.

     The claimant was seen by Dr. Burnett on February 7, 2005.  She

reported having felt something pop in her back after lifting a box
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off of a pallet.  At that time, it appears that the claimant

complained of soreness in back and left leg, along with pins and

needles in the left leg.

     A CT of the lumbar spine without contrast was performed of the

claimant’s back on February 15, 2005, with the following

impression:

Degenerative disk and facet changes, as described, the most
prominent at L4-L5 with moderate spinal stenosis.  No apparent
acute process.  

     On February 18, 2005, the claimant was seen by Dr. Bruce 

DeYoung.  He assessed the claimant with “spinal stenosis.”

    The claimant was seen at Baxter Regional Medical Center on

March 29, 2005, for physical therapy evaluation and suggested

treatment plan.  Physical Therapist Keith Kyles reported, in

pertinent part:

HISTORY/COMPLAINTS: Patient is a 60 year old female referred
to Outpatient Physical Therapy with a diagnosis of lumbar
spinal stenosis.  Currently patient is having complaints of
9/10 pain on a 0-10 pain scale in her buttocks, hip, and
bilateral lower extremities.  Patient states the pain in her
left hip and left lower extremity is her worst pain.  Patient
states she had an onset of pain approximately 3-4 months ago,
which started gradually over a period of time grew in
intensity and now is almost constant.  Patient can relate no
specific mechanism of injury nor can she relate any specific
position or comfort or anything she is doing at home that
helps her pain.  Patient states she has numbness and tingling
into her legs bilaterally and the plantar surface of her heel
go almost completely numb....

     An MRI of the lumbar spine was performed on April 21, 2005,

with the following impression:

1. Diffuse degenerative disc disease, with desiccation and
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disc bulging. 
2.  The significant findings were at L4-L5, with spondylolysis
and spondylolisthesis, degenerative disc bulging, and spinal
stenosis.   

    On April 27, 2005, Dr. DeYoung assessed the claimant with

spinal stenosis, and referred her to Dr. Thomas Briggs.  He also

directed the claimant to be off work until May 18, 2005.  

     Dr. DeYoung continued the claimant’s off work status on May

12, 2005, until June 2, 2005.   

     The claimant underwent initial evaluation with Dr. Briggs on

June 1, 2005 due to low back and some left lower extremity pain. 

She gave a history of injuring her back lifting a large box.  At

which point, the claimant reported that she felt pain down the left

lower extremity, with some numbness and tingling.  She reported

that she had constant pain in both lower extremities over a long

period of time day and night.  The claimant also reported that

extremity pain in her left leg was constant and dull.  This was

aggravated with lifting, pushing, Valsalva and coughing.  His

impression:

Arthritic change at L4-5 with sublaxation and some aggravation
of her facet pain.  She may have restless leg syndrome because
of chronic pain of her lower extremities.  This does not
appear to be due to nerve root compression of the lumbar spine
at the present time.

Dr. Briggs recommended evaluation and possible trial treatment of

restless leg syndrome to see if this would reduce her leg pain,

instead of approaching surgery as a primary treatment.  He also

recommended facet blocks to try to accelerate improvement of her
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back pain.  

     On June 3, 2005, Dr. DeYoung continued her off work status 

until June 15, 2005.

     Dr. Briggs on June 15, 2005, continued the claimant’s off 

work status on June 15, 2005 until June 20, 2005.  Hence, the

claimant’s was off work status continued.  

     The claimant underwent left L4-5 and right L4-5 inter/intra-

articular facet joint injection under fluoroscopy on June 15, 2005

and July 13, 2005.

     She returned to see Dr. Briggs on September 7, 2005 due to a

history of worsening low back symptoms.  She reported that the

injections relieved her back pain and leg pain for three weeks and

then they recurred.  Therefore, Dr. Briggs recommended a wide

decompression and fusion at L4-5.          

     The claimant underwent surgery with Dr. Briggs on September

22, 2005 due to the following diagnoses:

1.  Lumbar radiculopathy.
2.  Spinal stenosis.   
3.  Spondylosis.
4.   Degenerative spondylolisthesis with instability at L5-S1.

The claimant’s postoperative diagnosis included all of the above

and “osteoporosis.”   

     Dr. Briggs discharged the claimant home on September 26, 2005

with the following diagnosis, “lumbar spondylolistheis, lumbar

degenerative facet arthropathy, and lumbar joint instability,”

treated surgically with satisfactory results.
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    On October 5, 2005, the claimant was assessed with “lumbar

radiculopathy,” by Dr. Briggs.  

      Dr. Briggs saw the claimant for a follow-up visit on November

2, 2005.  He noted the claimant was doing quite well.  She had no

lower extremity symptoms.  Her back pain was markedly better

although she still had enough back pain to keep her from returning

to work.   

      The claimant was referred by Dr. DeYoung for pain management

on May 25, 2006.   

                            ADJUDICATION 

A.  Constitutional Issues

     On July 27, 2009, the claimant filed a Motion to Recuse and 

a Brief in support of said Motion in this matter with the

Commission, challenging, inter alia, the constitutionality of the

provisions of the Arkansas Workers’ Compensation Act that provide

for the establishment of administrative law judges.  The

respondents filed a post-trial brief to the claimant’s Motion for

Recusal and Constitutional Challenges.

    With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional challenges,

I find that the Arkansas Court of Appeals has rejected identical

arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, S.W.3d

(Ark. Ct. App. Feb. 21, 2007), pet. for rev. denied, No. 07-268

(Ark. May 3, 2007).  Therefore, the claimant’s Motion for Recusal
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is denied, and I find her constitutional challenges to be without

merit.  Hence, the Act is constitutional.

B. Compensability 

    Ark. Code Ann. § 11-9-102(4)(A)(i) defines "compensable

injury":

      (i) An accidental injury causing internal or external      
      physical harm to the body or accidental injury to          
      prosthetic appliances, including eyeglasses, contact       
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical 
      services or results in disability or death.  An injury 
      is “accidental" only if it is caused by a specific 
      incident and is identifiable by time and place of 
      occurrence[.]
     
    A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of the

evidence that she sustained a compensable injury.  Ark. Code Ann.

§11-9-102(4)(E)(i).   

      In the present matter, the claimant essentially contends that

she sustained a compensable injury to her back on February 5, 2005,

while lifting a box of umbrella baby strollers.

   However, when comparing the claimant’s testimony to the

preponderance of the evidence, I find that the claimant was not a

credible witness.  

     On direct examination, the claimant testified that 

before the incident of February 5, 2005, she had never had any

problems with her low back.  The claimant also testified that she
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had never sought prior treatment for her back.  She further

testified that she sought chiropractic treatment for her neck, and

not her back.   

     In addition, on cross examination, the claimant did not recall

having any pain or numbness or problems with either her hips or

legs. 

    Despite these assertions, I find that a preponderance of the

credible evidence establishes that the claimant’s back problems at

issue pre-existed the incident of February 5, 2005.  Hence, the

claimant has failed to establish that she sustained a compensable

back injury arising out of and in the course of her employment with

the respondent-employer during said incident.

     Specifically, chiropractic reports beginning October 24, 2003

demonstrate that the claimant was treated for prior back problems,

which included, soreness of the back, left leg pain, hip pain, and

pain from her neck down to her right knee.  Notably, the claimant

complained of back problems to her chiropractor approximately two

months(December 22, 2004) before her work incident.

     Additionally, on cross examination, the claimant admitted to

telling the physical therapist on March 29, 2005 that her pain had

started about three to four months ago which started gradually over

a period of time, and had grown in intensity and was now almost

constant.  The claimant also admitted to having told the therapist

that she could not relate a specific mechanism of injury (see
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above full discussion of therapist’s note of March 29, 2005). 

     In sum, based on all of the foregoing (in large part on the

medical records that preceded February 2005, claimant’s conflicting

testimony about prior back problems, and her statements to the

therapist in March of 2005), I find that the claimant’s back

problems at issue preexisted the incident of February 5, 2005, by

several months.  I therefore further find that the claimant has

failed to establish that her back condition is causally related to

her work incident.  As a result, the claimant has failed to

establish that she sustained a compensable back injury on February

5, 2005.

     While I realize that Dr. Briggs’ impression of June 1, 2005

included in part, that there was “arthritic change at L4-5 with

sublaxation with some aggravation of her facet pain,” minimal

weight has been attached to this opinion since there is no evidence

demonstrating that the claimant related to him the ongoing problems

she had been experiencing with her back and other related symptoms.

     Having found that the claimant failed to prove by a 

preponderance of the evidence that she suffered a compensable back

the remaining issues have been rendered moot and not been

addressed.  Accordingly, this claim is respectfully denied and

dismissed. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following



19

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed 
    on February 5, 2005, and at all other relevant     
    times.

3.  The claimant’s temporary total disability rate is  
    $228.00, and her permanent partial disability 

         rate is $171.00.
     

4.  This claim has been controverted in its entirety.
    

5.  The Act is constitutional.  The claimant’s Motion
         is hereby denied. 

6.  The claimant failed to prove by a preponderance of 
     the evidence that she suffered a back injury, during
    and in the course of her employment with the 

         respondent-employer.   

7.  All issues not litigated herein are is reserved 
         under the Act. 
                           

                               ORDER

    For the reasons discussed herein, this claim must be, and

hereby is, respectfully denied in its entirety.            

      IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH 
    
 


