
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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MIKE ADAMS, EMPLOYEE CLAIMANT

BEMIS COMPANY, INC., EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT,
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OPINION FILED NOVEMBER 4, 2009

Hearing before Administrative Law Judge Elizabeth W. Hogan on August 6, 2009,
at Hamburg, Ashley County, Arkansas.

Claimant represented by Mr. Gregory R. Giles, Attorney at Law, Texarkana,
Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment, temporary total disability benefits, temporary partial

disability benefits, anatomical impairment, and attorney’s fees.

At issue is whether or not additional medical treatment is reasonable,

necessary,  and  related  to  the compensable injury pursuant to Ark. Code Ann.

§11-9-508 and §11-9-102; whether or not the claimant was totally incapacitated

from working as defined by Ark. Code Ann. §11-9-501; and whether or not the

claimant  is  entitled  to anatomical impairment as defined by A.C.A. §11-9-522,

§11-9-704(c)(1)(B), §11-9-102(4)(F)(ii) and Rule 34.

After reviewing the evidence impartially, without giving the benefit of the

doubt to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates

in favor of the claimant.

STATEMENT OF THE CASE
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The parties stipulated to an employee-employer-carrier relationship on

March 27, 2006, at which time the claimant sustained a compensable back injury

at a compensation rate of $488.00/$366.00.  Medical expenses from April 3, 2006,

to November 1, 2007, and temporary total disability benefits from April 24, 2007, to

December 31, 2007, have been paid.  The claimant has a child support obligation

arising out of Ashley County, (OCSE #877966919).  Some medical expenses have

been paid by his group carrier, Blue Cross/Blue Shield.  The Medical Cost

Containment Division approved a change of physician from Dr. Ron Williams to Dr.

Eric Akin on July 11, 2007.

The claimant contends he remains symptomatic and in need of continuing

medical treatment.  He seeks payment of medical expenses and treatment with Drs.

Qureshi and Shahim; temporary total disability benefits from August 12, 2008, to a

date yet to be determined at a compensation rate of $488.00 and temporary partial

disability benefits from June 9, 2008, to August 11, 2008, at a compensation rate

of $106.00, along with an anatomical impairment of seven percent (7%) to the body

as a whole; and attorney’s fees.

The respondents contend all appropriate benefits have been paid.

Furthermore, in the event of an award, the respondents seek a credit of $7,873.00

for an overpayment and an offset pursuant to Ark. Code Ann. §11-9-411 against

benefits paid by third parties.  The respondents also contend that further medical

treatment is unreasonable, unnecessary and unrelated to the compensable injury.

The claimant suffers from a pre-existing condition.  The respondents further

contend that the claimant is not entitled to temporary total disability benefits as the

employer made work available to the claimant after his release.

The following were submitted without objection and comprise the evidence

of record:    the parties’ prehearing questionnaires and exhibits contained in the
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transcript.  The respondents’ objection to page 171 of the claimant’s exhibits was

sustained.

The following witnesses testified at the hearing: the claimant and Mary

Temple, the Human Resources coordinator.

The claimant, age 45 (D.O.B. February 26, 1964), has a high school

education and vo-tech training.  His health history includes a September, 2007,

ankle surgery and two (2) prior workers’ compensation claims.  Dr. Bud Dickson

operated on the claimant’s left knee in 1982 and 2001, and Dr. Masseneui treated

his broken left wrist in 2001.  The claimant began work for Bemis in 1982 and he

is also a volunteer fireman.  At the time of his injury, his average weekly wage was

$776.12.  He has not worked since August, 2008.  The claimant stated he has

applied for social security disability benefits, sold his truck, four-wheeler, and boat,

and used his savings for income.  He is no longer able to bow hunt or mow his

entire six (6) acres of land.  Blue Cross/Blue Shield denied his claim and he has

paid for some medical treatment out-of-pocket.

On March 27, 2006, the claimant injured his back catching a falling railing.

He experienced a burning sensation in his back and buttocks and reported the

injury to his employer.  The next day, his back was worse and he developed pain

in his right leg,  (Tr. p. 17).

The claimant came under the care of general practitioner, Dr. Robert Garcia.

After a May 1, 2006, MRI scan, (positive for central disc herniations at L2-3, L5-S1

and a bulge at L4-5), the claimant was seen by Dr. Darin Wilburn for pain

management which the claimant found ineffective.  The carrier refused Dr. Garcia’s

referral to surgeon, Dr. P.B. Simpson.  The claimant was then sent to

neurosurgeon, Dr. Eric Akin, who ultimately assessed a seven percent (7%) rating
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on March 26, 2007.  The claimant also saw Dr. Quershi for pain management which

the claimant found ineffective.  The claimant has undergone two (2) functional

capacity evaluations (FCE) on July 25, 2006, and March 27, 2007, which were

scored as invalid.  Because of the two (2) failed FCEs, Dr. Akins felt surgical

intervention would provide no improvement.  Dr. Akins released the claimant on

March 26, 2007.

MEDICAL EVIDENCE

After the injury on March 27, 2006, the claimant saw his general practitioner

on April 3, 2006, reporting back pain after bending, stooping, and squatting at work.

The handwritten report mentions a previous back injury but no medical records were

provided.  The claimant was advised to return to work at light-duty.

 On May 1, 2006, an MRI scan confirmed a small central disc protrusion at

L2-L3 with some narrowing of the canal caused by degenerative changes.  An

annular disc bulge with fissuring was noted at L4-L5, causing bilateral foraminal

narrowing.  The scan also showed a small central disc extrusion at L5-S1, causing

narrowing of the canal and narrowing of the foramen caused by degeneration.

On May 5, 2006, the claimant reported an exacerbation of pain in his right

leg.

The claimant spoke with Dr. Wilbourn on June 6, 2006, and discussed his

options, (physical therapy, steroid injections, oral medication, surgery) before

deciding on epidural injections.  However, the claimant didn’t feel the treatment was

effective so Dr. Wilbourn ordered an FCE.  Dr. Wilbourn continued the claimant on

light-duty, (no lifting, pushing, or pulling over five [5] pounds with the ability to sit

or stand as needed).

The July 25, 2006, FCE was considered invalid as the examiner felt the

claimant gave inconsistent effort and exhibited self-limiting behavior.  Although his
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true functional limitations are unknown, the examiner opined the claimant was able

to perform work in at least the “light” category with a weight limit range between ten

(10) and twenty (20) pounds.  The claimant described his regular job as requiring

pushing, pulling, climbing, lifting, carrying, walking, stooping, crouching, and

crawling.

On August 9, 2006, the claimant returned to Dr. Wilbourn who renewed his

light-duty status (increasing the weight restriction from five [5] to ten [10] pounds)

and referred the claimant to a neurosurgeon.

The claimant saw Dr. Akin on August 29, 2006.  He diagnosed the claimant

with a lumbar sprain and degenerative changes.  He continued the claimant’s light-

duty status and referred him to Dr. Qureshi for facet rhizotomy.

Dr. Qureshi diagnosed the claimant with lumbar spondylosis, facet

arthropathy and degeneration.  In his report of September 21, 2006, he

recommended right lumbar medial branch blocks to address pain in the facet area.

Depending on the success of the procedure, Dr. Qureshi would recommend

additional treatment, (rhizotomy and left branch block).  The claimant did not feel

the treatment was entirely effective so Dr. Qureshi ordered a discogram on

December 18, 2006.  The test was positive at L4-L5 and negative at L3-L4.  The

space was too narrow to insert the needle at L5-S1.  A follow-up CT scan on the

same day showed a moderate disc bulge at L2-3 causing stenosis; an intradiscal

disruption, centrally and posteriorly, at L4-5 with a small epidural leak; and a broad

based disc bulge at L4-5 without significant mass effect on the spinal canal or

neural foramina.

Dr. Akin recommended physical therapy in his report of January 3, 2007, and

repeat testing of the FCE in his report of February 28, 2007.

The patient returns today continuing to complain of low back pain.  He
has not seen any improvement at this point with nerve blocks, lumbar
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epidural steroid injections, anti-inflammatory medications and
physical therapy.  The pain is primarily confined to the lower lumbar
area.  He has had a positive discogram previously at the L4-5 level.
L5-S1 could not be assessed in the discogram.

He has had a Functional Capacity Evaluation which showed only 40
out of 55 tests to be within expected parameters, therefore, giving him
an unreliable effort.  He states, however, that he was not encouraged
to give his best effort during the exam.  Given this, I think it is
reasonable to have him repeat the Functional Capacity Evaluation to
determine his true limitations.  If he is limited I think that it may
increase the likelihood of improvement with a fusion.  The problem is
determining whether or not discogenic pain is due to an on-the-job
injury.  My understandings [sic] of this is that there is no single
attributable event for the pain.  The patient apparently just reported
his back pain at the end of a work day.  This brings into question
whether or not this is truly an on-the-job injury or more of a
manifestation of degenerative disc disease, (Cl. Ex. 1, p.65).

The second FCE was performed on March 14, 2007, by the same company

but with a different examiner.  Once again, the test was considered unreliable and

the claimant was classified as able to work in at least the “light” physical demand

category.  Based on these test results, Dr. Akin opined that surgery would not be

beneficial in his report of March 26, 2007.  He assessed maximum medical

improvement and a seven percent (7%) impairment rating.

The claimant saw neurosurgeon, Dr. Ron Williams, on April 11, 2007, and

was referred to orthopaedic surgeon, Dr. Wayne Bruffett.  Dr. Williams excused the

claimant from work indefinitely.

On July 10, 2007, the claimant saw Dr. Glenn Pait at the UAMS

Neurosurgery Clinic.  He recommended a repeat MRI scan due to a change in the

claimant’s symptoms in May, 2007, to include radicular pain in his right leg.

On July 11, 2007, the claimant changed physicians from Dr. Ron Williams

to Dr. Eric Akin.  Dr. Williams retired from practice at some point in 2007.

The claimant saw Dr. Scott Schlesinger on August 13, 2007, who ordered

more diagnostic testing.  An MRI scan performed August 13, 2007, showed a

paracentral disc protrusion at L2-L3 encroaching on the right L3 nerve root.  The
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radiologist opined this finding “may contribute to right-sided radiculopathic pain

syndrome.”  The scan also revealed a disc protrusion and annular tear at L5-S1,

abutting the right S1 nerve root.  Mild SI joint hypertrophic spurring was also noted.

On August 24, 2007, the claimant fell off a truck trailer at work, shattering his

left heel.  He was treated at UAMS by Dr. Ruth Thomas.

A CT-myelogram performed October 4, 2007, confirmed a small right

paracentral disc herniation impinging the right L3 root.  Degenerative changes were

noted at L5-S1.

Dr. Schlesinger’s partner, Dr. Brad Thomas, authored a letter dated October

9, 2007, reviewing the diagnostic studies and opining that the claimant was not a

surgical candidate because there was no evidence of stenosis.  He referred the

claimant to Dr. Burba.

An EMG/NCV study was conducted October 24, 2007, on the claimant’s right

lower extremity.  Dr. Burba commented:

His limited EMG/nerve conduction test was basically normal with
some mild denervation in the tibialis anterior on the right which does
not correlate with his MRIs or his history.  I suspect he is
compensating using the tibialis anterior trying to avoid contact with
the heel causing the changes we are seeing on the EMG.  I see no
denervation coming out of the lumbosacral spine....

I suspect he may have the forme fruste of a neuropathy causing his
pain.  I doubt that anything coming out of the lower back is causing
his symptoms.

...we were unable to find any evidence or denervation (at L2-3, S1 to
correlate with the MRI findings), (Cl. Ex. 1, pp.112-113).

Based on the EMG/NCV study, Dr. Thomas released the claimant on

October 30, 2007, and advised him to return to his family physician.  Dr. Thomas

responded to questions posed by the insurance adjustor in letters dated November

23, 2007, January 15, 2008, January 27, 2008, and March 3, 2008.  Dr. Thomas
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opined that the claimant reached maximum medical improvement on November 1,

2007.  He assessed a five percent (5%) rating for numbness in the right heel which

he could not relate to the compensable back injury.  There were no work

restrictions.

On May 7, 2008, the claimant saw Dr. P.B. Simpson who reviewed the MRI

scan and opined that he was not a surgical candidate.  Dr. Simpson prescribed a

TENS unit.

General practitioner, Dr. Ben Walsh authored a report dated May 20, 2008,

approving the claimant’s return to work based on Dr. Thomas’ findings.  Dr. Walsh

understood the claimant would be required to lift heavy objects, stand, and walk on

concrete for extended periods of time.

The claimant used his group insurance to pay for treatment at Louisiana Pain

Care in July, 2008.  Dr. Vincent Forte prescribed medication and epidural steroid

injections.

The claimant returned to Dr. Qureshi on August 5, 2008.  He ordered a new

MRI scan and referred the claimant to Dr. Shahim.  Dr. Qureshi excused the

claimant from work for one month, advising him to avoid standing and walking on

concrete, bending, lifting over five (5) pounds, and prolonged sitting or standing

over fifteen (15) minutes.

The claimant saw general practitioner, Dr. Mark Malloy on December 17,

2008.  His exam showed “tenderness” at the L5-S1 level and spasm at L3-L5.  The

claimant did not give him a “specific” cause of injury so Dr. Malloy could not relate

his complaints to an on-the-job injury.

The claimant came under the care of Dr. Reza Shahim on December 18,

2008.  The claimant related a history of chronic back pain stemming from an on-the-
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job injury.  Dr. Shahim recommended a repeat MRI scan.  Depending on the results

of the test, he was considering epidural steroid injections or surgery to address the

annular tear at L4-5.

Dr. Quershi excused the claimant from work from December 20, 2008, to

February 12, 2009.  Prescriptions for pain medication were renewed because

standing on concrete at work increased the claimant’s back pain.  Because the

workers’ compensation insurance carrier would not approve the testing, the

claimant paid for the MRI scan out of his own pocket.

A repeat MRI scan was performed on February 19, 2009, which revealed

annular tears at L4-L5, L5-S1, and L2-L3.  The radiologist suspected a

remote/chronic protrusion paracentral to the right at L5-S1 which might be

contributing to impingement of the S1 nerve root.  Dr. Quershi excused the claimant

from work from February 12, 2009, to April 15, 2009.  Dr. Quershi authored a letter

dated April 10, 2009, requesting the claimant be allowed to return to Dr. Shahim to

discuss surgery based on a positive discogram at the L4-L5 level and chronic

protrusion at the L5-S1 level per the MRI scan.  Dr. Quershi felt these findings

might be causing radicular right leg pain.  He extended the claimant’s off-work

status from April 15, 2009, to July 9, 2009.

The claimant’s attorney recommended the claimant see neurologist, Dr

Warren Long, in Louisiana.  Dr. Long opined the claimant was still symptomatic, still

in his healing period, and needed additional medical treatment with Dr. Shahim and

Dr. Quershi.

Dr. Quershi saw the claimant  again  on  July  9,  2009,  and  extended his

off-work status until September 17, 2009.

For their defense, the respondents rely on the invalid FCE results, the
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negative EMG/NCV study, and the decisions of Dr. Wilburn, Dr. Akins, and Dr.

Thomas to release the claimant to return to work without further treatment.  The

respondents also rely on Dr. Thomas’  opinion  that  the claimant’s chronic back

pain was unrelated to any on-the-job injury.

DOCUMENTARY EVIDENCE

The respondents provided a newspaper article dated September 17, 2008,

concerning a truck that overturned, spilling oil into a creek.  The volunteer fire

department responded to the wreck.  The photograph accompanying the article

shows the claimant (in overalls) standing on the bank, watching the fireman float

sheets of something that looks like paper in the creek to absorb the oil.

FINDINGS AND CONCLUSIONS

The respondents have denied the claimant’s request for medical treatment

as unreasonable, unnecessary, and unrelated to the compensable injury.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical
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procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought

to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998), Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769

(2000).

As I interpret the medical evidence, the original MRI scan in 2006 identified

problems at three levels of the spine.  The changes at two levels, L2-L3 and L5-S1,

were caused by degenerative changes but the annular bulge at L4-5 seemed to be

a new finding and has shown up in subsequent diagnostic tests as a continuing

source of problems with a positive discogram in 2006, an epidural leak on the CT

scan in 2006, and an annular tear on the 2009 MRI scan.  Therefore, I find the

claimant is in need of additional medical treatment and I find the compensable injury

aggravated the claimant’s pre-existing condition.  Pearline Williams v. L & W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

In assessing the claimant’s motivation, it is difficult to reconcile the two failed

FCEs with the claimant’s 25 years of service at Bemis, his willingness to return to

work (when he shattered his foot) and his desire to pay for medical treatment out

of his own pocket and sell his assets in an effort to find pain relief.  I found nothing

nefarious in the newspaper photograph of the claimant watching other firemen at

work.  Observing other people at work does not equate with the claimant’s job of

walking on concrete at least 40 hours a week, with pushing, pulling ,climbing, lifting,

carrying, stooping, crouching and crawling.  Therefore, I find it was not
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unreasonable for the claimant to decline the employer’s job offer after suffering both

a back and foot injury.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the relationship of employee/employer/
carrier existed on March 27, 2006, at which time the claimant
sustained a compensable back injury at a compensation rate
of $488.00/$366.00.  Medical expenses and temporary total
disability benefits (from April 24, 2007, to December 31, 2007)
have been paid.

2. The claimant has proven by a preponderance of the evidence
that he remains symptomatic from the compensable injury and
is in need of continuing medical treatment with Drs. Qureshi
and Shahim.  This treatment is reasonable and necessary in
relation to the compensable injury.

3. The respondents are directed to pay all medical expenses
within thirty days of receipt to pursuant to Rule 30.

4. The respondents are directed pay temporary partial disability
benefits from June 9, 2008, to August 11, 2008, at a
compensation rate of $106.00.  The respondents are directed
to pay temporary total disability benefits from August 12, 2008,
to a date yet to be determined as the claimant remains in his
healing period unable to work.  This award is subject to the
respondents’ credit of $7,873.00, and the child support lien.

5. Assessment of anatomical impairment is deferred pending the
claimant’s return to Dr. Shahim for follow-up.

6. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees and
expenses within thirty days of receipt of the bill.

7. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.
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As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


