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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On October 28, 2008, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  In addition to the stipulations

reflected in the Pre-hearing Order, the parties also stipulated that the claimant was $544.00, every

two (2) weeks from the date of injury to September 3, 2008, and that the authorized treating
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physicians for the present claim were Dr. Michael Lack and Dr. David Rhodes.

The testimony of Laveena Adams - the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Laveena Kay Adams, the claimant, with a date of birth of February 14, 1957, is a high

school graduate who was employed by respondent as a custodian. The parties have stipulated that

the claimant sustained an injury to her right upper extremity on May 29, 2008.  Claimant testified

regarding the events surrounding her injury and the mechanics of same.  Regarding the events of

May 28, 2008, as it related to the present claim, the testimony of the claimant reflects:

I was working and running a wet-vac in the junior high cafeteria
at Nettleton School.  And they had put the chemical on the floor and had
run the machine over it, and it was my job to suck it up with the wet-vac.
And I went to turn a corner, and when I did, there was a slick spot there,
and I fell. (T. 9).

The testimony of the claimant reflects that from her perspective the primary area of injury

growing out of the slip and fall was to her right hand.  Claimant denies ever having any problem

with her right hand or right arm prior to the May 2008, accidental slip and fall.  

The claimant characterized her physical condition as “good” prior to the May 28, 2008,

slip and fall at work.  Claimant noted that prior to her May 2008 accident she was not physically

limited in any way from doing her job.  Claimant denied the she required or took any medications

for pain or problems with her right hand or arm prior to the May 2008, accident.  Claimant

observed that the only physician that she had seen prior to the May 2008 accident was for her

yearly checkups.  Claimant concedes that she was taking medication of cholesterol and high blood

pressure prior to May 2008, however she denies that the same had any impact of her job
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performance.  

Following the May 28, 2008, accidental fall, claimant testified that she experienced the

symptoms of pain, tingling, and a burning sensation extending into her right hand and arm. 

Pursuant to the directions of respondent the claimant was seen by Dr. Michael Lack, respondent’s

designated medical provider, on May 29, 2008.  Claimant testified that she was referred by Dr.

Lack to Dr. Dickson.  Claimant was prescribed physical therapy by Dr. Dickson.  Claimant asserts

that Dr. Dickson wanted to refer her to another physician, however Faye Ross, an adjuster with

respondent, directed the referral to Dr. David Rhodes.

The claimant was seen Dr. Rhodes on one occasion, August 21, 2008.  Claimant’s

testimony reflects that Dr. Rhodes directed her to have a arteriograph in Jonesboro.  Claimant

noted as of the afore she had undergone several tests on her right hand and arm as of August

2008, without relief of her pain and symptoms.   The testimony of the claimant reflects:

Excuse me.  I made a mistake there.  After Dr. Rhodes seen me,
and he had ordered the tests, they sent me a letter saying they had stopped
my workmen’s comp, and for me to be  - - that they were referring me 
back to my primary care physician, which is Dr. Steven Woodruff
(phonetic). (T. 14-15).

Claimant testified that after receiving the letter, she was seen by Dr. Woodruff the following day,

and that he referred her to another physician, Dr. Barron.

The claimant was eventually seen by Dr. Michael M. Moore in Little Rock.  In explaining

how she came to be seen by Dr. Moore, the claimant testified:

I felt like I was not getting the treatment that I needed here, and I
called myself and made my own appointment, and I went and seen him 
on my own. 

I went in the phone book at St. Bernard’s Help Line, and they
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helped me get his number in Little Rock.  And I called and made myself
an appointment, and I went on my own. (T. 15).

The cost of the claimant’s treatment under the care of Dr. Moore was paid by her HMO, Health

Advantage, with the claimant paying the co-pay.  

Claimant testified that she has not received any workers’ compensation benefits, either

medical or indemnity, from respondent since September 3, 2008.  Further, claimant maintains that

she has been unable to work since May 28, 2008, as a result of the injury sustained on that date. 

Claimant testified that she has not been contacted by respondent-employer with any offer of work

since May 28, 2008.  Claimant asserts that she has gone to the offices of respondent-employer six

to eight times for information regarding various aspects of her employment.  Regarding the nature

of the afore contacts with respondent-employer claimant testified:

I would take doctor visits.  I would take everything that they
they asked me to bring in, and I would talk to Mike Johnson, Carol
Bedford.

Mr. Johnson is the workmen’s comp coordinator for Nettleton
School.  Mr. Bedfordis the sick pay.  He’s on the sick pay committee.
(T. 23).

In explaining the duration of her employment by respondent at over eight years, claimant

testified that respondent let her bring two (2) years in from her previous cleaning experience.  The

testimony of the claimant reflects regarding her previous employers:

Maid-To-Order, which is a cleaning company, Cherokee
Enterprises.  I had worked at Motel Six, Best Western.  I’ve always
cleaned. (T. 16).

The testimony of the claimant reflects that she was seen by Dr. Moore on one (1)

occasion, and was thereafter referred to Dr. Rutherford, who has continued to provide her
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medical treatment.  The claimant was last seen by Dr. Rutherford the Wednesday prior to the

December 5, 2008, hearing in this claim, and she has another scheduled appointment.  Claimant

testified that she has not been released by Dr. Rutherford to return to work.

Regarding her treatment under care of Dr. Rutherford, the testimony of the claimant

reflects:

It was a block.  They went through my neck and put medicine
in my arm to see if this can be a treatment that’s going to help relieve
the pain. (T. 17).

Claimant asserts that prior to the recent treatment by Dr. Rutherford, she experiences pain and

tingling in her right arm and hand such that she was unable to use it, explaining:

There’s basically nothing I can do.  I mean, if I lift it up, I have
to take my left arm and lift my arm up. (T. 18).

Claimant maintains that the injury has affected her right shoulder, however not as bas as from the

right elbow down.  

Claimant notes that her symptoms and complaints attributable to the May 28, 2008,

accident, are primarily from her right elbow down to the fingertips of her right hand.  The

claimant described the mechanics of the May 28, 2008, work-related accidental fall:

I knew I didn’t want to hit my head or my neck, and so I kept my
left hand on the machine, and I fell just like that (indicating).

I just caught all my weight on that right arm. (T. 18-19).

The testimony of the claimant reflects that she fell on top of her right arm in the fall.  

The claimant testified that she was paid some money by respondent-employer between

October 15, 2008, and November 30, 2008, which was based on days for sick pay.  Claimant

maintains that she had accrued twenty-two (22) sick days.  Claimant received a check every two
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weeks of $713.00, during the October 15 - November 30, 2008, period.   The claimant’s

testimony reflects that she has not received any money from respondent-employer for accrued

vacation time.

Claimant testified that she is unaware whether she is still employed by respondent-

employer, acknowledging that she has not worked for same since the May 28, 2008, accident.  

The testimony of the claimant reflects that the she does not feel that she can physically perform

the duties as a custodian in her present condition, attributable to the injury.  Claimant elaborated:

The lifting, moving furniture, lifting up the mop bucket, I
just, I can’t do it. (T. 20).

Claimant explained the duties of a custodian in the employment of respondent-employer:

I have to mop, dust-mop, move furniture, clean floors, just that’s
basically - - wash windows. (T. 20).

The claimant described her job as heavy, with lifting over 25-pounds regularly.  Claimant is 

right-handed.  Claimant testified that she was informed by the payroll clerk of respondent-

employer that she would to start paying for her health insurance in December 2008.

With respect to any benefits realized out of her medical treatment under the care of Drs.

Moore and Rutherford, claimant testified:

It seems to be helping.  It’s relieved some of the pain, but my arm
is hurting bad today.  I’ve got good days, and I’ve got bad days. (T. 21).

The claimant has been seen by Dr. Rutherford a total of four (4) times, with her next appointment

scheduled January 13, 2009.   Regarding the specific treatment measures undergone under the

care of Dr. Rutherford, claimant testified:

He has done a nerve conduction test, and EMG.  He’s done a 
bone scan density test, and he’s drawed a lot of blood, blood work.  And
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then he put me on Procardia, 60 milligrams a day. (T. 21).

During cross-examination, the claimant estimated that she was seen by Dr. Dickson

probably three (3) times follow her referral to him by Dr. Lack.  While acknowledging that Dr.

Dickson sent her for the MRI scan, claimant maintains that the remainder of her time under the

care of Dr. Dickson was physical therapy.  Claimant maintains that while she was referred by Dr.

Dickson to a hand specialist, she was sent to Dr. Rhodes by respondent.

The MRI scan was performed on August 12, 2008.  The claimant was seen by Dr. Rhodes

on August 21, 2008.  Claimant acknowledged that she smokes a pack of cigarettes per day, and

that she has smoked for fifteen (15) years.  Pursuant to the recommendation of Dr. Rhodes, an

angiogram was performed on the claimant in Jonesboro.  Claimant testified that she was not

aware that Dr. Rhodes released her to full duty on August 28, 2008.  Claimant maintains that she

had never seen a copy of the report of Dr. Rhodes.  The claimant concedes that her workers’

compensation benefits were stopped after August 2008.

Claimant acknowledged completing and signing the Form AR-N on May 29, 2008. 

Claimant’s testimony reflects that she has not asked respondent-employer if she could return to

work.  The testimony of the claimant reflects that if respondent-employer would put her back in

job which did not require the use of her right hand she would be willing to do it, however the

same has not been offered.

During further examination, the claimant testified that she did not obtain any relief from

her symptoms or pain through the treatment of Drs. Lack, Dickson, and Rhodes.  Claimant

explained that the reason she sought medical treatment from Dr. Moore was because she knew

something was wrong with her hand and she wanted some help.  Claimant testified that at the
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point she sought treatment under the care of Dr. Moore she was unable to use her right hand to

grip anything or to pick up a glass of water.  Claimant asserts that there have been some

improvements in her right hand since being under the care of Drs. Moore and Rutherford.

Claimant asserts that pursuant to an October 31, 2008, correspondence she did contact

Shelly Dean, the secretary that attends to workers’ compensation matters for respondent-

employer.  Claimant testified that the values her job with respondent-employer, having accrued

benefits and made friends there, however she is unable to do the job with the limitations of her

right hand.

The testimony of the claimant reflects that after her visit to Dr. Rhodes she was told in a

September 3, 2008,  letter from Risk Management to followup with her primary care physician

along with the fact that her workers’ compensation benefits were terminated.  Claimant testified

that she had not been told by anyone that her continued right upper extremity complaints were not

related to the May 2008 work-related accidental fall. 

The testimony of the claimant reflects that in following up with her primary care physician,

Dr. Steven Woodruff, she was referred by same to Dr. Barron, a Jonesboro neurologist.  The

claimant was seen by Dr. Barron one time, and the cost of visit was filed with her health insurance

carrier.  The claimant was seen by Dr. Barron in September 2008, at which time a follow-up

appointment was scheduled for December 9, 2008.  

The claimant was seen by Dr. Moore in October 2008, at a point in time she did not feel

she was getting the medical treatment needed in connection with her injury.  Claimant

acknowledged the Form AR-N, however testified that Shelly Dean filled it out and that she signed

it.  Regarding her reasoning in not contacting the Arkansas Workers’ Compensation Commission
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to obtain a change of physician, claimant testified:

No, sir, because they had stopped all my benefits. (T. 33).

Claimant denies receiving a copy of the completed May 29, 2008, Form AR-N:

I didn’t receive a copy of this.  The school has got that.  (T. 33).

The medical in the record reflects that the claimant was seen on May 30, 2008, by Dr.

Michael Lack, respondent’s designated medical provider, on May 30, 2008, for complaints

relative to her right hand growing out of a fall as work.  The chart note regarding the May 30,

2008,visit reflects, in pertinent part:

DOCTOR’S REPORT: Pt has worked for Nettleton Schools for 10 
years.  Pt slipped yesterday and injured her right hand.  He used ice and
taken ibuprofen.

Pt has little swelling and no bruising.  She has point tenderness over the 
right middle proximal pahalynx and pip joint. (CX. #1, p.1)

May 30, 2008, chart note reflects that the claimant was released to return to “left handed job only,

wear splint/brace at work”.  The chart note also reflects an entry regarding an orthopedic referral. 

A June 3, 2008, Phone note in the Occupational Health Partners records reflects that the

orthopedic referral was approved by Faye Ross with Risk Management Resources.  (CX. #1,p. 6).

An appointment was scheduled for the claimant to be seen by Dr. Brian Dickson on June 5, 2008,

at 1:00 p.m. (CX. #1, p. 7).

On August 6, 2008, the claimant underwent an MRI of her right wrist and hand at St.

Barnards Imaging Center pursuant to the direction of Dr. Brian G. Dickson.  The MRI report

reflects, in pertinent part:

CONCLUSION:
1. Small disease of index finger and thumb.
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2. Poor filling of the superficial and deep arch.  Findings indicate
small vessel disease, etiology unknown.  Collagen vascular disease should
be considered, diabetes or possibly repetitive microtrauma could cause 
these findings. (CX. #1, p. 9-11).

On August 21, 2008, the claimant was seen by Dr. David M. Rhodes, a Little Rock 

orthopedic physician.  The August 21, 2008, report of Dr. Rhodes reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: The patient is a 51-year-old, 
right-hand-dominant female, custodian, who on 5/29/08 tripped and fell
at work landing onto her outstretched right upper extremity.  She started
therapy and subsequently began to notice swelling and severe pain in the 
right hand, extending into the thumb and index finger.  She had an MRI of
the right hand and wrist, with and without contrast, which showed that the
major portion of the right radial and ulnar artery were patent and no severe
disease, however the arches did not fill well, particularly the superficial arch.
There was also poor filling of the branches to the thumb and index finger
with better filling of the middle, ring and little finger.  Also a small fluid 
collection, more than likely a ganglion cyst, superficial to the radial capitate
ligament.  She presents today for follow-up complaining of a sharp pain 
in the palm of the hand that extends into the thumb and index fingers.  The
pain is exacerbated with grasping and range of motion and alleviated with
rest.

*       *       *

PHYSICAL EXAM:

RIGHT UPPER EXTREMITY: There is minimal swelling and erythema
in the palm of the right hand just distal to the thenar eminence radially 
and palmarly.  Tender to palpation.  Sensation intact to light touch in 
median, ulnar and radial nerve distribution.    .   .

ASSESSMENT:
1. Right hand connective tissue disorder possibly causing occlusion of

the arteries in the hand versus clot versus intimal tear/aneurysm.
PLAN:
1. I recommend getting an angiogram of the right hand to differentiate

the problem.  If the patient has an intimal tear or aneurysm I would
recommend she follow up with a vascular surgeon.  If she has a clot
I recommend she follow up with her internist and possibly start on 
an anti-coagulation regimen.  If it is a connective tissue disorder, 
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then I would recommend she follow up with a rheumatologist.
2. She will remain no use of right upper extremity.
3. We will give her a prescription of Lortab 10 1 po q/6 hrs. prn pain.
4. I talked with her case manager and the patient will follow up with

an orthopaedic surgeon in Jonesboro who will make the call for 
who she should see in followup.

5. She is to return here on an as needed basis. (RX. #1, p. 3).

In an August 28, 2008, correspondence to the case manager regarding the claimant, Dr. Rhodes 

relayed:

HISTORY OF PRESENT ILLNESS: On pre-nitroglycerin administration 
angiographic study of the right hand, there appeared to be diffuse narrowing
of the digital arteries.  This was relieved by nitroglycerin administration.  I
talked with the radiologist and it is his opinion that these findings are consistent
with a non-work-related problem, more than likely a spastic disorder or also
related to her history of smoking.  Therefore, this is less than 50% work-
related and is not due to fall at work.  We just recommend that the patient 
be followed by her primary physician for possible treatment of vasospastic 
condition.  She may therefore return to work full duty with MMI, 0%
impairment rating as this is not work-related. (RX. #1, p. 4).

On October 2, 2008, the claimant was seen by Dr. Michael M. Moore, a Little Rock 

orthopedic physician, at the Arkansas Hand Center.  The report reflects, in pertinent part:

.     .    .   She reports the symptoms began when she fell while she was at 
work on May 29, 2008.  Ms. Adams reports she struck her elbow and hand
against the floor.  Following this incident she noted pain and numbness int
the right hand.  She has been evaluated by numerous physicians.  She reports
she feels as if there are worms crawling in her palm.  The pain symptoms 
in her arm will awaken her at night.  The pain is not associated with numb-
ness in the fingers.  Her previous evaluations have included an anteriogram
of the right upper extremity.  The study was performed on August 22, 2008.
The results revealed possible chronic occlusion of the deep palmar arch.  
The superficial arch appeared intact.  There appeared to be diffuse narrowing
of the digital arteries which was relieved with nitroglycerine.  An MRA scan
of the right wrist and had performed on August 6, 2008, revealed small 
vascular disease of the index finger and thumb.  The MRA revealed major
portions of the right radial and ulnar arteries were intact.  There was no 
severe disease.  There appeared to be poor filling of the branches to the thumb
and index finger.  The radiologist felt the findings could be related to collagen
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vascular disease, diabetes, or possibly repetitive microtrauma.  An MRI
scan of the right wrist performed on June 10, 2008, was unremarkable 
except for a ganglion cyst which was superficial to the radiocapitate 
ligament.   .     .

*       *       *

It is my opinion Ms. Adams’ clinical history and physical examination 
are consistent with her right hand pain.  The differential diagnosis could
include carpal tunnel syndrome.  It should be noted that Ms. Adams’
clinical symptoms are not entirely  consistent with this diagnosis.  In addition,
there has been a question that Ms. Adams has diminished blood flow to the
right hand.  It should be noted that the Allen’s test was negative.  In addition,
she does not describe symptoms consistent with ischemia.

Due to the fact that Ms. Adams’ symptoms have persisted, it was my 
opinion further evaluation was indicated.  Ms. Adams will undergo a 
functional capacity evaluation.  Her right hand and arm will be evaluated
with a triphasic bone scan to see if her persistent hand pain symptoms
could be related to reflex sympathetic dystrophy.  In addition, blood studies
will be performed to rule out inflammatory disease.  Following these studies,
Ms. Adams will be evaluated by Dr. Reginald Rutherford.  The evaluation 
will include a neurologic exam and nerve conduction and EMG study.  I
informed Ms. Adams that I would see her in the future if Dr. Rutherford
felt my participation in her care was indicated. (CX. #1, p. 12-15).

On October 8, 2008, the claimant was evaluated by Dr. Rutherford pursuant to the referral 

of Dr. Moore.  After noting the history of the claimant’s May 29, 2008, injury, diagnostic test 

results, and medical treatment received in connection with the injury, the October 8, 2008, report 

of Dr. Rutherford reflects, in pertinent part:

Ms. Adams’ history is consistent with vasospasm.  This may be seen in 
the aftermath of blunt trauma to the extremity.  Based upon Ms. Adams’s
history it is my clinical opinion that her symptoms are directly and solely
related to her injury.  She will be treated with Pocardia XL 30 mg once
daily for one week and then 60 mg once daily thereafter.  She will be seen
for follow up evaluation in one month.  If Procardia does not result in clinical
relief she will require a digital doppler before and after stellate ganglion
block.  If objective improvement is realized she would be a candidate for a
sympathectomy.  With respect to current medication she is currently using
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nitroglycerine to try and influence hand symptoms which has been poorly
tolerated and without benefit.  She has been advised to discontinue 
nitroglycerine and substitute Procardia XL in escalating dose as specified
above.  Clinical follow up will be required in one month. (CX. #1, p. 25-26).

Finally, the record reflects the presence of a May 29, 2008, Form AR-N, Employee’s

Notice of Injury, which was signed by the claimant.  While the afore document reflects the

claimant’s signature, she maintains that is was completed the Ms. Shelly Dean, a secretary of

respondent-employer whose duty included completing workers’ compensation paperwork, and

that she was not provided a copy of the document.   

After thorough consideration of all of the evidence in this record, to include the testimony

of the witness, review of the medical reports and other documentary evidence, application of the

appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On May 29, 2008, the relationship of employee-employer existed between the

parties, when the claimant sustained an injury to her right upper extremity, and she earned wages

sufficient to entitle her to weekly compensation benefits of $294.00/$221.00, for temporary

total/permanent partial disability,

 3. The claimant was temporarily totally disable for the period beginning May 30, 

2008, and continuing through the ending of the healing period, a date to be determined.

4. The claimant was not furnished a copy foe the notice, Form AR-N, in accordance 

with Ark. Code Ann. §11-9-514 (c), and as such the change of physician rules are not applicable.

5. The medical treatment rendered to the claimant under the care of Dr. Michael M. 
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Moore and Dr. Reginald J. Rutherford, as well as referrals therefrom, is reasonably necessary in

connection to the treatment of the claimant’s May 29, 2008, compensable injury.

6. The respondent shall pay all reasonably necessary hospital, nursing and medical 

expenses arising out of and in connection with the injury of May 29, 2008.

7. The respondent has controverted the payment of workers compensation benefits in

this claim subsequent to September 3, 2008.

CONCLUSIONS

The claimant maintains that as a result of the May 29, 2008, work-relate accidental fall 

she sustained an injury to her right upper extremity which required and continues to require

medical treatment, for which respondent is liable.  Further, the claimant maintains that she has

remained within her healing period since the occurrence of her injury and been totally

incapacitated from engaging in gainful employment.  Claimant seeks corresponding medical and

temporary total disability benefits as well as controverted attorney fees.  Respondent contends

that all appropriate benefits have been paid.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.  In order to

establish a compensable injury as a result of a specific incident which is identifiable by time and

place of occurrence, the claimant must prove by a preponderance of the evidence an injury arising

out of and in the course of employment; that the injury caused internal or external physical harm

to the body which required medical services or resulted in disability or death; medical evidence

supported by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing the
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injury; and that the injury was caused by a specific incident and is identifiable by time and place of

occurrence.  Ark. Code Ann. §11-9-102 (4) (i) (Repl).  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).

Additional Medical Benefits

The parties stipulated that the claimant suffered an accidental work-related fall on May 29,

2008, which resulted in an injury to the claimant’s right upper extremity.  The claimant’s injury

was reported to appropriate supervisory personnel of respondent and the claimant was directed to

respondent’s designated medical provider, Dr. Michael Lack, for treatment of her injury.  

The claimant was referred by Dr. Lack to Dr. Brian H. Dickson, a Jonesboro orthopedic

physician for further treatment of her right upper extremity injury.  The credible testimony of the

claimant reflects that while Dr. Dickson referred her to a hand specialist, respondent instead

directed the referral to Dr. David M. Rhodes, a Little Rock orthopedic physician.  The claimant

was seen and examined by Dr. Rhodes on only one occasion, August 21, 2008.  A review of the

August 21, 2008, report of Dr. Rhodes reflects that while he recommended that the claimant

undergo an angiogram of the right hand, he did not proved further active treatment of the

claimant.  Indeed, Dr. Rhodes conclude his August 21, 2008, report by noting that the claimant

was to return on an as needed basis.  

In a subsequent August 28, 2008, chart note, Dr. Rhodes, without further benefit of

examining the claimant or contact with her, concluded that her continuing right upper extremity

complaint was not work-related, and that the claimant could be released to work full duty.  Since

Dr. Rhodes had not again seen the claimant he was unaware of the physical condition of her right 

hand and arm on the day he pronounced her at maximum medical improvement and capable of
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returning to full duty.  

The claimant initiated medical treatment under the care of Dr. Michael M. Moore, a Little

Rock orthopedic surgeon and hand specialist, relative to her continuing right upper extremity. 

The claimant was seen by Dr. Moore on October 2, 2008, and thereafter referred to Dr. Reginald

J. Rutherford, a Little Rock neurologist.  The claimant has remained under the active care of the

afore physicians since October 2, 2008, and has obtained a slight relief of she symptoms as a

result of the treatment administered.  

There is no evidence in this record to reflect that the claimant experienced restriction or

physical limitations relative to her right hand and arm prior to the May 29, 2008, work-related

accident fall in the employment of respondent.  Since sustaining the afore the claimant has

remained symptomatic and unable to use her right hand to any meaningful degree.  There is not a

dispute regarding the mechanics of the claimant’s May 29, 2008, accidental fall and the part of her

body most impacted by the fall - - her right hand and arm bearing her body weight.

The evidence preponderates that the medical treatment rendered to the claimant under the

care of Drs. Moore and Rutherford has been reasonably necessary in connection with the

treatment of her May 29, 2008, compensable injury.  Dr. Rutherford, after conducting additional

diagnostic studies, has opined that the claimant suffers from vasospasm, cause by blunt rrauma to

the extremity.  Further, Dr. Rutherford has opined that the claimant’s symptoms are directly and

solely related to her May 29, 2008, injury.

Claimant credibly testified that while she signed the May 29, 2008, Form AR-N, the

document was completed by Ms. Shelly Dean.  Further, the credible testimony of the claimant

reflects that she was not provide a copy of the form once it was completed and she signed it.  The
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evidence preponderates that respondent retained the document, Form AR-N.  Having not been

furnished a copy of the Form AR-N, claimant was unaware of the measures to take in order to

obtain a change of physician when notified that respondent was terminating her workers’

compensation benefits.

Ark. Code Ann. §11-9-514 (c) provides, in pertinent part:

(1) After being notified of an injury, the employer or insurance
carrier shall deliver to the employee, in person or by certified or 
registered mail, return receipt requested, a copy of a notice, approved
or prescribed by the commission, which explains the employee’s rights
and responsibilities concerning change of physician.
(2) If, after notice of injury, the employee is not furnished a copy of
the notice, the change of physician rules do not apply.

The Form AR-N, Employee’s Notice of Injury, is a two-sided form, with the back of the

document reflecting the change of physician rules.  The credible evidence in the record reflects

that the claimant was not furnished a copy of the document by respondent at the time she signed it

on May 29, 2008.  The provision regarding furnishing a copy of the Form AR-N is mandatory. 

There is no requirement that the claimant request a copy of the form once it is completed.  Since

the claimant was not provided a copy of the Form AR-N in accordance with Ark. Code Ann. §11-

9-514 (c), the change of physician rules do not apply.

The medical treatment rendered to the claimant under the care of Dr. Michael M. Moore

and Dr. Reginald J. Rutherford has been reasonably necessary in connection with the treatment of

the claimant’s May 29, 2008, compensable injury.  Pursuant to Ark. Code Ann. §11-9-508,

employers are required to provide such medical services as may be reasonably necessary in

connection with the employee’s injury.  The claimant has sustained her burden of proof by a

preponderance of the evidence that the medical treatment rendered to her under the care of Drs.
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Moore and Rutherford, has been reasonably necessary in connection with her compensable injury. 

Respondent has controverted the claimant’s entitlement to medical treatment subsequent to

September 3, 2008.

Temporary Total Disability Benefits

The claimant sustained an acknowledged compensable injury to her right upper extremity

as a result of a work-related accidental fall on May 29, 2008.  The claimant has remained

symptomatic relative to the right upper extremity and in need of continuing medical treatment

relative to same since.  The claimant was paid temporary total disability benefits by respondent

through September 3, 2008.

While Dr. David Rhodes opined that the claimant was at maximum medical improvement

as of August 28, 2008, the evidence preponderates that the extent of the claimant’s injury had not

been fully realized until the October 8, 2008, work-up by Dr. Rutherford, when the claimant’s

injury was accurately diagnosed.  The claimant remains within her healing period and

incapacitated from engaging in gainful employment, and has remained so since the occurrence of

the injury.

The healing period is that period for healing of an injury which continues until the claimant

is far restored as the permanent character of the injury will permit.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  Temporary

total disability is that period within the healing period in which a claimant suffers a total incapacity

to earn wages.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998). 

Whether an employee’s healing period has ended is a factual determination to be made by the

Commission. Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).  It is
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noteworthy that the claimant suffered a scheduled injury to her right upper extremity in the May

29, 2008, work-related accidental fall, and that in addition to remaining within her healing period

as a result of same, she has not returned to work.  Indeed, the evidence preponderates that the

claimant is not currently physically capable of discharging her employment duties as a custodian in

the employment of respondent. Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 ( 2001).

The claimant has sustained her burden of proof by a preponderance of the evidence that

she has remained within her healing period and totally incapacitated from engaging in gainful

employment since the occurrence of the accidental right upper extremity accidental injury of May

29, 2008, and correspondingly entitled to temporary total disability benefits.  Respondent has

controverted the payment of temporary total disability benefit subsequent to September 3, 2008.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits as the weekly rate of $294.00, for the period commencing May 30, 2008, and continuing

through the end of her healing period as a result of the compensable May 29, 2008, right upper

extremity injury.  Respondent may claim credit for sums heretofore paid toward the afore.  Said

sums accrued shall be paid in lump without discount.

Respondent is further order and directed to pay all reasonably necessary medical, hospital,

nursing, and other apparatus expenses arising out of and in connection with the treatment of the

claimant’s compensable injury of May 29, 2008, to include medical related travel, and the cost of

the treatment rendered to the claimant under the care of Dr. Michael M. Moore and Dr. Reginald

J. Rutherford, as the change of physician was inapplicable, pursuant Ark. Code Ann. §11-9-508
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and Ark. Code Ann. §11-9-514 (c).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


