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STATEMENT OF THE CASE

A hearing was conducted on August 27, 2008, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation Law.  A prehearing conference was conducted on June 19, 2008, and a

Prehearing Order was filed on that same date.  At the hearing, the parties agreed the

Prehearing Order would be admitted into the record as Commission Exhibit “1”,

subject to any modifications made at the full hearing.

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including April 10, 2008.

3) The claimant was injured on the respondent-employer’s premises.

4) The parties agreed that USA Drug and SAJ Distributors are one

and the same.

At the full hearing, the parties agreed the sole issue for determination would be

whether the claimant sustained a compensable right ankle injury on April 10, 2008. 

Specifically, whether the claimant was performing employment services when she

sustained her ankle injury.  The parties agreed that any issues regarding indemnity

benefits, compensation rates, medical expenses, and attorney’s fees could be worked

out between the parties once the threshold issue of compensability is determined.

At the full hearing, the claimant contended that the injury she sustained

occurred while she was engaged in activities that were directly or indirectly advancing

her employer’s interest consistent with the holding in Ray v. University of Arkansas, a

Court of Appeals, and the Supreme Court cases of Wallace v. West Fraser South, Inc.

and Texarkana School District v. Conner.  The claimant contended her activities

advanced the employer’s interest because she was in the process of going from her

work station to the front of the store to get a soft drink when she fell and hurt her

ankle.  The claimant contends her intent was to get the soft drink and return to her

work station where she would continue her regular work.  The claimant contends she 



NANCY ZUMWALT - F803671

-3-

never closed out and continued to be on the job at the time of her compensable injury. 

The claimant contends that if a person came to the drive through window or a person

in the store asked for her assistance, she would be expected to stop what she was

doing to assist the customer as she had done on similar occasions in the past. 

Furthermore, the claimant contended that the practice of getting a soft drink and

taking it to the employee’s work station was a common practice of the employees

which was known to the supervisors and was not discouraged.  This practice

benefitted the employer because it took the place of the two ten minute breaks that the

employees are entitled to take.  The work load of the employee is such that there is

seldom sufficient free time to take a break.  Employees could insist on taking the

breaks, which would interfere with work, or they could follow the established practice

of getting a soft drink or snack and continue to work, which avoids extended

interruptions in work and benefits the employer.

The respondents contended at the full hearing that the claimant was not

performing employment services at the time of her injury.

DISCUSSION

The claimant worked as a pharmacy tech for the respondent-employer.  The

claimant testified as follows regarding her responsibilities as a pharmacy tech:

Q And what are your main responsibilities as a pharmacy tech?
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A Filling prescriptions, answering the drive-through window, and

stocking when the medicines come in and stuff.

Q Do you do anything outside of the pharmacy area of the

drugstore?

A When people need help out in the aisles, looking for medicine

like Tylenol, Benadryl, that kind of stuff, we go out there, or if they

need anything else for that matter, we need to go take care of what they

need.

Q And you have done that from time to time?

A Yes, sir.

(T. pp. 10-11, lines 16-25 & 1-4).

The claimant testified that during her work day she would leave her work area

and go get a Coke at the Coke machine a couple of times per day.  On April 10, 2008,

the claimant testified that she reported to work a little before 8:30 a.m. and started

doing her normal work duties.  After completing some of her normal work duties, the

claimant testified that she decided to go to the front of the store to get a Coke out of

the Coke machine.  The claimant testified that her intent was to get the Coke and

return back to her work area so that she could drink it while she worked.  On this

particular day, April 10, 2008, the claimant testified as follows regarding the events

which lead to her ankle injury:

Q Now, let’s go back to this particular day.  So you were going to

get a Coke and what happened?
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A Well, I saw Duane, I think that is his name, that was doing the

floors.  He was over in the third aisle.  We have one, two – in the middle

aisle, and there is some chairs and stuff from the DME department, and

then there is another aisle over there.  He was in this last aisle over here

and he was coming this way, so I just thought, well, it must be dry that

way, and so I started down the middle – no, I started down where the

Coke machine is.  I went all the way across and started down where the

Coke Machine is and there was a fan blowing up there so I thought,

well, he is just trying to dry that part.  I turned around and went back

around through the middle, kind of the middle, bigger row, and I slipped

and fell.

Q What did you hurt when you fell?

A My ankle.

Q Did you go to the hospital?

A Yes.

Q Were you admitted into the hospital?

A Yes.

Q How long did you stay at the hospital?

A I just stayed overnight.

(T. pp. 17-18, lines 19-25 & 1-17).

The claimant testified that while at the hospital the doctors had to put her bones

back in place and attach them with metal plates and screws.  The claimant testified

that she received a cast on her ankle and had to be off work due to her injury.  The

claimant testified that there was a period of time where she could not put any weight
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on her foot and therefore had to be off work.  The claimant testified that she thought it

was the last full week in July of 2008 before she was able to work a 40 hour work

week.  Respondents controverted this claim in its entirety.  The claimant contended

that she sustained a compensable ankle injury on April 10, 2008; however,

respondents contend that the claimant was not performing employment services at the

time of her fall and therefore not entitled to workers’ compensation benefits.

This case comes down to whether the claimant was performing employment

services at the time of her fall at USA Drug Store on April 10, 2008. Arkansas Code

Annotated § 11-9-102(4)(B)(iii) states, “An injury is not compensable if it was

inflicted upon the employee at a time when employment services were not being

performed or before the employee was hired, or after the employment relationship was

terminated.”

Although the statute does not define the term “employment services”, the

Commission, as well as the Arkansas appellate courts, have previously held that an

employee is performing employment services when he or she is engaging in an

activity which carries out the employer’s purpose or advances the employer’s interest

directly or indirectly.  Cheri Pettey v. Olsten Kimberly Quality Care, Full Commission

Opinion, September 13, 1995, Claim No. E405037; 328 Ark. 381, 944 S.W.2d 381

(1997).  The Arkansas Supreme Court has held that the same test used to determine
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whether an employee was acting within the “course of employment” is to be used to

determine whether or not the employee was performing “employment services.” 

Collins v. Excel Specialty Products, 347 Ark. 811, 69 S.W.3d 14 (2002).  The test is

whether the injury occurred “within the time and space boundaries of employment,

when the employee was carrying out the employer’s purpose, or advancing the

employer’s interest directly or indirectly.”  Respondents argue that the claimant was

not performing employment services at the time of her fall but rather on a break.  I

find the respondents’ argument to be without merit.  I find that the claimant was

advancing her employer’s interest at the time of her injury and therefore performing

employment services.  As such, I find that the claimant sustained a compensable ankle

injury on April 10, 2008, for a number of reasons.  

First, it must be noted that I found the claimant and her supervisor, Mr. Gary

Lewis, to be extremely credible witnesses.  Both witnesses credibly testified that

employees for USA Drug are entitled to two ten minute breaks per day.  Both

witnesses testified that employees rarely get those two ten minute breaks.  Both

witnesses testified that instead of taking the two ten minute breaks, employees would

get a Coke and drink it while they were working.  In fact, Mr. Gary Lewis testified as

follows:

A Well, in our business it is real hard to tell, you know, we are

usually always very busy and if we had to schedule ten minute breaks it
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would inadvertently fall right at the busiest time and then it just

wouldn’t be real convenient.

(T. pp. 29-30, lines 25 & 1-4).

It is without a doubt that the claimant was walking from the back of the store to the

front of the store to get a Coke; however, it is also without a doubt that while the

claimant was walking from the rear of the store to the front of the store to get a Coke

she would still have been expected by her employer to assist customers should they

need it.  Mr. Gary Lewis testified as follows:

Q When the employee goes out to get a Coke, do you expect them

to be still on the job at that time?

A Yes, sir.

Q If something happened in the store to where a customer needed

assistance, would you expect that person to provide that assistance?

A Yes, sir, I would.

Q Are you aware that they have done that?

A Yes, sir, they have.

(T. pg. 30, lines 5-13).

Both the claimant and claimant’s supervisor testified that it was customary for

all employees to be required to assist customers no matter what part of the store they

found themselves.  Mr. Gary Lewis specifically testified that he considers employees

of USA Drug to be on the job when they go to get a Coke.  (T. pg. 30, lines 14-18).  
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This case is not a close call whatsoever.  The question comes down to whether

or not the claimant was advancing her employer’s interest directly or indirectly at the

time of her injury.  In this instance, even the respondent-employer admits that they

were receiving a benefit by the claimant going to get a Coke instead of taking a ten

minute break:

Q Do you consider the fact that they don’t take the breaks and

instead go get a Coke, is that a benefit to the company?

A Yes, sir, a big benefit.

(T. pg. 29, lines 20-23).

In this case, it is clear that employment services were being performed at the

time the claimant sustained her ankle injury on April 10, 2008.  Clearly, claimant was

directly advancing her employer’s interest at the time of her fall.  It is also clear that

the claimant would have been expected to assist customers while she was in the front

of the store going towards the Coke machine as she has done in the past which was

proven by her own credible testimony and her supervisor’s credible testimony.  For

the claimant to establish a compensable injury as a result of a specific incident which

is identifiable by time and place of occurrence, the following requirements of A.C.A.

§ 11-9-102(4)(A)(i) must be established:

(1)  proof by a preponderance of the evidence of an injury arising out of and in

the course of his employment ;
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(2)  proof by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required medical

services or resulted in disability or death.

(3)   medical evidence supported by objective findings, as defined in

Ark. Code Ann. § 11-9-102(16), establishing the existence and extent of

the injury; and

(4)   proof by a preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and place of

occurrence.

I find that the claimant has proven by a preponderance of the evidence all the

elements of compensability outlined above.  Specifically, I find that the claimant has

proven by a preponderance of the evidence that she sustained a compensable right

ankle injury while performing employment services on April 10, 2008.  The parties

agreed at the full hearing that once the threshold issue of compensability was

determined that they could work out the issues related to indemnity benefits, medical

benefits, and attorney’s fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, without giving the benefit of doubt to either party, the following

findings of fact and conclusions of law are hereby made in accordance with
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A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are reasonable

and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the

evidence that she sustained a compensable right ankle

injury on April 10, 2008.

4) All issues not addressed herein are specifically reserved.

AWARD

The claimant sustained a compensable right ankle injury on April 10,

2008, as she was performing employment services at that time.  Respondent

and claimant have advised the Commission that they can work out issues

related to indemnity, medical, and attorney’s fees; however, should those issues

not be resolved by agreement those and all other issues not specifically

addressed herein are specifically reserved.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


