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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by STEPHEN SHARUM, Attorney, Fort Smith,
Arkansas.

Respondents represented by CAROL WORLEY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On August 21, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 2, 2008, and a pre-hearing order was filed on

July 7, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 27, 2008, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained an injury to her cervical spine and

right shoulder on March 27, 2008.
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4. The claimant is entitled to a weekly compensation rate of

$225 for temporary total disability and $169 for permanent partial

disability in the event she is found entitled to those benefits.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Entitlement to temporary total disability.

3. Entitlement to related medical.

4. Reimbursement of medical expenses.

5. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that on March 27, 2008,
she was assigned to a client in Booneville,
Arkansas, which was a regularly scheduled
client of the Respondent/Employer.  At the
time of the treatment being provided by the
Claimant on behalf of the Respondent/Employer
to this client, the client was required to be
lifted from his bed to a wheelchair.  During
the process of this work activity with the use
of a swing/hoist, the client's legs, which
were immobile, suddenly dropped requiring the
Claimant to grab the client's extremities to
prevent any further injury to the client.  At
the time of the grabbing of the client's
extremities, the Claimant felt an immediate
popping and jerking motion to her cervical
spine and right shoulder and felt the
immediate onset of pain.  The Claimant
continued to secure the client and immediately
drove to the Area Agency on Aging office in
Booneville, Arkansas and reported the injury.
An ambulance was dispatched to the office and
the Claimant was treated at the Booneville
Community Hospital.  Treatment ensued as a
result of this injury.  The Claimant has been
unable to work and has been off work from and
since March 27, 2008 to a date yet to be
determined.  The Claimant's average weekly
wage is $548.00 per week entitling her to a
compensation rate of $365.00 in temporary
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total disability benefits and $274.00 in
permanent partial disability benefits.  This
claim has been controverted in its entirety by
notice from the Respondents to the Commission
on April 8, 2008.  Further, the Respondents
have placed the Claimant on notice on April 3,
2008 of the controversion of this claim.  The
Claimant is in need of immediate medical
treatment, including the evaluation of a
neurosurgeon as referred by the current
treating physician at South Logan Family
Practice in Booneville, Arkansas.  The
Claimant is entitled to the maximum attorney's
fees, since this claim has been controverted
in its entirety.  The Claimant further has
paid for medical treatment to date and is
entitled to reimbursement for the medical
treatment that she has incurred to date.”

Respondents’ contentions are:

“Respondents contend the claimant
did not suffer a compensable injury
on or about 3/27/08.  Respondents
contend that the Shipper’s defense
applies to this matter and that the
claimant failed to disclose a prior
lower back injury, impairment, and
restriction.  It’s Respondents
position that the claimant indicated
upon hiring that she was physically
able to lift over 40 pounds.
However, she was under a 10 pound
lifting restriction at the time of
her hiring.  Additionally, in the
event compensability is found, the
respondents contend the claimant was
released to return to work on
4/17/08.”

DISCUSSION

The claimant was a personal care aid employed by the

respondent.  Her duties included performing personal care and

household tasks for clients of the respondent.  The claimant was

hired in August 2005 by the respondent.  The testimony and

documentary evidence shows that a minimum activity requirement of
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lifting greater than forty pounds was required in the personal care

job description.

The claimant in this matter was given a 9 percent impairment

rating to the body as a whole by Dr. Anthony Capocelli.  In a

letter dated July 20, 2000, Dr. Capocelli explains the rating is

due to a low back injury the claimant had sustained.  The claimant

was also restricted from lifting no more than twenty-pounds.

In the application for employment with the respondent, the

claimant disclosed a prior back surgery and a prior workers’

compensation case.  No specific questions were asked in relation to

a lifting restriction although the job description, a copy of which

the claimant signed, required employees to lift at least forty-

pounds.  The claimant testified that on March 27, 2008:

A. “...had given him his bath, and they -
after bed bath he wanted me to put him in his
lift, you know, to put him in his electric
wheelchair.  And as I was - I put the sling
underneath him and rolled him from side to
side, and I put him in the sling and hooked it
all up and everything.  When I went to pull
him, you know, crank him up off the bed so I
could swing him around, his legs fell off the
bed, and when they did I went to grab him, and
something in my neck popped instantly.

Q. Did you feel immediate pain–

A. Yes, I did.

Q. – in that area of your body?

A. Yes, I did.
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ADJUDICATION

The respondents have stipulated the claimant sustained an

injury to her cervical spine and right shoulder in the March 27,

2008, incident.  However, they have controverted this claim based

upon Shipper’s Transport of Georgia v Stepp, 265 Ark. 365, 369, 578

S.W.2d 234 (1979), where the Supreme Court held that:

A false representation as to a physical
condition in procuring employment will
preclude the benefits of the workers’
compensation Act for an otherwise compensable
injury if it is shown that the employee
knowingly and willfully made a false
representation as to his physical condition,
the employer relied upon the false
representation, which reliance was a
substantial factor in the employment, and
there was a causal connection between the
false representation and the injury.

In the present case, I find the respondents have failed to

prove a causal connection between the claimant’s prior and

subsequent injuries, one of the three requirements provided in

Shipper’s Transport.  The evidence needed to satisfy this aspect of

the “Shipper’s defense” was elaborated upon by the Court of Appeals

in:  Smith v Carrier Air Conditioning, 21 Ark. App. 162, 730 S.W.2d

509 (1987).”

“Although a causal connection between the
injury and the work can ordinarily be proven
by evidence less convincing that a definite
medical diagnosis, more convincing evidence is
required in a case where the Shipper’s defense
or a similar one is an issue. 

The respondents have clearly failed to prove a causal connection

between the previous injuries of the claimant and the new injuries

that she currently complains of.  The prior injury of the claimant
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was to the lumbar spine which is documented in the 2002 letter

regarding impairment rating by Dr. Capocelli.  The current

difficulties the claimant is experiencing are related to both her

right shoulder and cervical spine.  The respondents have failed to

prove any causal connection between the current injuries of the

claimant and the claimant’s prior lower lumbar spine injury.

Although the respondents have failed to prove the Shipper’s

defense the claimant still has the burden of proving her injury

compensable.  In order to meet that burden, the claimant must show

that the alleged injury satisfies the requirements of Ark. Code

Ann. §11-9-102(4)(D).  This subsection requires that the claimant

prove by medical evidence the actual existence of the physical

injuries alleged to be compensable.  Further, this subsection

requires that the actual existence of a physical injury, based upon

or supported by “objective findings” as that term is defined by

Ark. Code Ann. §11-9-102(16)(A)(i).

In the present case, the respondents have stipulated that the

claimant sustained the injuries both to her cervical spine and

right shoulder on March 27, 2008.  The claimant also testified as

to the circumstances surrounding that injury.  I find this

testimony to be credible.

In reviewing medical evidence in this case, the claimant

submitted a final report from a cervical spine MRI performed at

Prime Medical Imaging on April 23, 2008, which gives an impression

of:
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1. The most significant abnormality is a
large, right posterolateral and femoral disc
herniation at the C6-7 level.

2. A mild disc bulge at some other levels,
such as C4-5.

There is also a final report of right shoulder MRI from Prime

Medical Imaging done on April 23, 2008, which give the following

impression:

1. The anatomy of acromion is unfavorable,
with lateral down slopping producing a very
narrow distance between the lateral acromion
and the humeral head.  This may result in
impingement, correlation with clinic
impingement testing needed.  There does appear
to be some edema within the adjacent
musculotendinous junction of the supraspinatus
which may reflect tendinopathy two mild
acromioclavicular arthritis as described.

After consideration of all the medical evidence presented and

the stipulations of the parties, it is my opinion that the claimant

has established by objective medical evidence the existence of a

physical injury or damage to her cervical spine and right shoulder.

Thus, the claimant has satisfied the requirements for a compensable

injury in Ark. Code Ann. §11-9-102(4)(D).

Next, the claimant must prove that her injury meets the

requirements for a “compensable injury” in Ark. Code Ann. §11-9-

102(4)(A)(i).  These requirements are:

(1) The injury arose out of and occurred in
the course of the employment.

(2) The injury was caused by a specific
incident.

(3) The injury is identifiable by time and
place of occurrence.
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(4) The injury caused internal or external
physical harm to the claimant’s body.

(5) The injury required medical services or
resulted in disability.

In order to prove the first three of these requirements, the

claimant must show the existence of a causal relationship between

a specific employment related incident and the physical injury.

However, the claimant need not prove that the employment related

incident was the sole, or even “major” cause of the physical

injury, only that the employment related incident contribute to her

ultimate difficulties.  Aggravations of pre-existing conditions may

still constitute “compensable” injuries.  Further, the causal

relationship can be reasonably derived from the record as a whole.

The Appellate Courts have consistently held that the required

causal relationship has been established when the claimant proves:

(1) The occurrence of a specific employment
related incident or accident.

(2) The appearance of symptoms indicative of
the occurrence of the physical injury within a
reasonable period of time following the
employment related incident or accident.

(3) The injury is logically and reasonably
attributable to the trauma that was produced
by the specific employment related incident or
accident, and

(4) There is no evidence of any other equally
or more probable cause of the claimant’s
current difficulties.

In the present case, the greater weight of the credible

evidence clearly shows that the claimant was involved in a specific

employment related incident on March 27, 2008.  The claimant

credibly testified about her job-related accident and the pain
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associated with the difficulties that she now complains of.  The

testimony of the claimant and her co-employees clearly show that

the claimant was in a great deal of pain following the incident of

March 27, 2008.  The injury the claimant sustained is logically and

reasonably attributable to the trauma that was produced by her

specific employment-related accident.  I also find no other

evidence of an equal or more probable cause of the claimant’s

current difficulties including those associated with her pre-

existing lower lumbar spine condition.

The claimant has met her burden of proving a casual

relationship between the specific employment related incident of

March 27, 2008, and her objective medical findings.  The medical

evidence establishes the claimant sustained physical harm as the

result of the accident of March 27, 2008, and that medical services

were and are required as a result of it.

I find that the claimant has met her burden of proving she

suffered a compensable injury on March 27, 2008, while in the

employment of the respondent.  The claimant is entitled to

reasonably related medical care and reimbursement of expenses for

reasonably related medical care for the injuries to both her

cervical spine and right shoulder.

The claimant has also requested temporary total disability

benefits and I find that the claimant is entitled to temporary

total disability benefits from March 28, 2008, until a date yet to

be determined.  Medical evidence of the claimant’s temporary

disability is clear through doctors’ notes from March 27, 2008,
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until April 21, 2008.  Another note is issued on April 24, 2008, by

South Logan Family Practice in Booneville to remove the claimant

from work until she has been seen by a neurosurgeon.  As of the

date of the hearing, the claimant had not been seen by a

neurosurgeon.  There is a gap in time between April 21, 2008, and

April 24, 2008, when no doctor’s note excuses the claimant from

work.  However, the testimony of the claimant and the persistents

of similar complaints of symptoms to medical providers proves that

the claimant was temporarily totally disabled during that period as

well.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 2, 2008, and contained in a

pre-hearing order filed July 7, 2008, are hereby accepted as fact.

2. The respondents failed to prove the Shipper’s defense.

3. The claimant has proven by a preponderance of the evidence

that she sustained a compensable injury to her right shoulder and

cervical spine on March 27, 2008, while employed by the respondent.
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4.The claimant is entitled to additional reasonable and

related medical treatment for her compensable right shoulder and

cervical spine injuries.

5. The claimant is entitled to reimbursement for medical

expenses already paid by the claimant that are reasonably related

to the compensable right shoulder and cervical spine injuries.

6. The claimant is entitled to temporary total disability from

March 28, 2008, until a date yet to be determined at the rate of

$225 per week.

7. The claimant’s attorney is entitled to an attorney’s fee in

this matter as set out by the Arkansas Workers’ Compensation Act.

ORDER

The respondents are ordered to pay the claimant’s reasonably

related medical treatment for her compensable right shoulder and

cervical spine injuries.  The respondents are ordered to reimburse

the claimant for her reasonably related medical expenses incurred

from her compensable right shoulder and cervical spine injuries.

The claimant that he is entitled to temporary total disability

from March 28, 2008, to a date yet to be determined.  Therefore,

the respondents shall pay benefits as such.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.
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All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


