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STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 20, 2008.  This

hearing was held on the respondent’s Motion to Dismiss any pending claim for

benefits for lack of diligent prosecution, under Commission Rule 099.13.

Notice of this  Motion and the scheduled hearing was provided to both the

claimant’s attorney of record and the claimant herself.  The claimant’s attorney

of record appeared at the hearing.  He announced that the claimant had notice

of the  proceeding and had advised him that she would not appear.  In fact, the

claimant did not appear.  

A copy of the respondent’s  Motion was made Commission’s Exhibit No.

1.  Copies of the return receipts of the notice sent to the claimant showing

delivery by the U. S. Posts Office, were made Commission’s Exhibit No. 2.  The

remainder of the entire file of the  Commission was made Commission’s Exhibit

No. 3 and was incorporated by reference in the transcript.
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DISCUSSION

This claim was not established by the claimant filing an AR-C.  Rather,

the respondents filed an AR-2, which denied a compensable injury and

controverted any claim in its entirety.  The claimant was notified and

subsequently requested a legal advisor conference and ultimately a hearing.

A prehearing conference was held on July 17, 2007, and a  prehearing order

was entered.  This Order  set the claim for a full hearing on September 25,

2007.

The claimant subsequently retained her current attorney, and he filed an

AR-C on her behalf on August 3, 2007. This attorney also requested a

continuance of the hearing that had been scheduled for September 25,2007.

His request was granted, and the claim was reset for full hearing on October

16, 2007.  It was again reset, at the request of the claimant’s attorney, for

November  6, 2007.  Ultimately, at the claimant’s request, the November 6,

2007 hearing was cancelled and the claim was returned to the inactive files on

November 7, 2007.  No action has been taken by the claimant to pursue her

claim after November 7, 2007.

At the hearing on this Motion to Dismiss, the claimant’s attorney stated

that he and the claimant had been unable to obtain the evidence that he felt to

be necessary to have any chance of proving a compensable injury.  For this

reason, no further action had been taken to pursue this claim.

After consideration of the respondent’s Motion, the evidence presented,

and the statement of the claimant’s attorney, I find that the respondent’s

Motion is well taken and should be granted.
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of

this claim.

2. On all relevant dates, the relationship of employee-employer carrier-

third party administrator  existed between the parties.

3.  The claimant does not believe that she has sufficient evidence to

pursue her claim, at this time.  There is no indication that she will likely have

such evidence in the foreseeable future.  She has voluntarily  elected not to

pursue this claim, at the present time.  Thus, a dismissal without prejudice is

appropriate. 

ORDER

Based upon my foregoing  Findings & Conclusions, the respondent’s

Motion to Dismiss this claim should be and hereby is granted.  This claim is

dismissed in its entirety. However, this dismissal is without prejudice to refiling

within the time allowed by Ark. Code Ann. §11-9-702(a).

IT IS SO ORDERED.   

                                                                                     
                    MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                     
         


