
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F605758

JODIE M. WIDENER CLAIMANT

ARKANSAS HEALTH CENTER RESPONDENT EMPLOYER

PUBLIC EMPLOYEE CLAIMS RESPONDENT CARRIER

ORDER AND OPINION FILED OCTOBER 9, 2008

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE JULIE L. ROPER, Attorney at Law, Hot
Springs, Arkansas.

Respondents represented by the HONORABLE RICHARD S. SMITH, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on August 27, 2008, in Little Rock,

Arkansas.  A prehearing conference was held on June 10, 2008 and a prehearing order

was filed the same date.  A copy of the prehearing order was introduced into evidence

as Commission Exhibit No. 1 without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a May 11, 2006, compensable injury.

2.  The compensation rates are $250/188.

3.  The respondents accepted a 2% permanent
impairment rating.

The claimant contends she is entitled to additional medical and temporary total

disability benefits from October 29, 2007, until a date to be determined, and attorney’s

fees.  The claimant further contends that she has never been seen by Dr. John Pace.
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Respondents contend that medical with Dr. Donald Boos has not been denied

and respondents assert that the claimant was deemed at maximum medical

improvement by Dr. Pace on October 29, 2007 and a 2% permanent impairment was

assigned and that has been paid.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a May 11, 2006, compensable injury.

2.  The compensation rates are $250/188.

3.  The respondents accepted a 2% permanent impairment rating.

4.  The claimant has failed to prove by a preponderance of the evidence that the

treatment she sought from August 2007 through August 2008 with her primary care

physician was reasonable and necessary and related to her compensable injury.

5.  The claimant has proven by a preponderance of the evidence that she
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remained in her healing period and unable to earn wages from October 30, 2007,

through a date to be determined.

6.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee

on benefits awarded herein, one-half of which is to be paid by claimant and one-half to

be paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 33 years old, was working for the respondent employer on May 11,

2006, when she was attacked by a psychiatric patient and knocked to the floor.  She

was then hit repeatedly with his walker.  The claimant was taken to the emergency

room and was treated for a neck injury, fractured ribs, neck and back pain and

numbness and tingling through her shoulders and hands.  The claimant began treating

with Dr. James Arthur and had left carpal tunnel surgery.

Under cross examination, the claimant confirmed that she had never seen Dr.

Pace and was unaware that he might be in the same clinic with Dr. Arthur.  The

claimant further confirmed that she is continuing to treat with Dr. Boos and he recently

referred her to Dr. Hardy.  The claimant also confirmed that respondents had denied

her right carpal tunnel claim.  According to the claimant, Dr. Arthur would no longer see

her after October 2007, because of an outstanding balance and Dr. Sudderth would not

see her, both authorized treating doctors.  The claimant requested a change of

physician and an order was issued on April 8, 2008, changing the authorized doctor

from Dr. Arthur to Dr. Boos.

The claimant testified that since Dr. Arthur would not see her after October 2007,
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she had to seek treatment with her primary care physician, Dr. Greg Pineau, for back

and neck pain.  The claimant is treating with Dr. Boos currently for pain management

and respondents are paying for that treatment.

The claimant testified that she contacted Otis Palmer, claims adjuster, and asked

him about a doctor to treat her after Dr. Arthur would no longer see her.  According to

the claimant, Mr. Palmer gave her a list of Hot Springs doctors and suggested she find

one.  According to the claimant, she contacted these doctors and none wanted to take

a workers’ compensation case.  During the period of October 2007 through July 2008,

the claimant saw her family doctor and he prescribed the same medication as Dr. Boos

is currently prescribing, Hydrocodone and a muscle relaxer.

The claimant confirmed that she was never evaluated or seen by Dr. John Pace

and Dr. Pace is the doctor who assigned a 2% permanent impairment rating and opined

that the claimant had reach MMI on October 29, 2007.  There is no indication what part

of the body the 2% impairment rating is assigned.  According to the claimant, Dr. Arthur

would no longer see the claimant after October 29, 2007, and she treated with her

family doctor until she received a change of physician to Dr. Boos and began treating

with him in July 2008.  The claimant testified that she has not been released to return to

work by Dr. Arthur, Dr. Pineau or Dr. Boos and she continues to have back and neck

pain with numbness down her legs and her shoulders into her arms.

Otis Palmer, claims adjuster, testified that he could not get Dr. Arthur to respond

to any correspondence regarding the claimant.  Mr. Palmer subsequently had a nurse

case manager write Dr. Arthur about getting some additional information and it was Dr.

Pace who responded.  Mr. Palmer testified that he stopped the claimant’s temporary
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total disability benefits based on Dr. Pace’s letter.  Mr. Palmer verified that all of Dr.

Arthur’s bills have been paid except for treatment of the right carpal tunnel which has

been controverted.  Mr. Palmer testified that he had inquired of Dr. Arthur about a

permanent impairment rating to the claimant’s left carpal tunnel and the 2% rating from

Dr. Pace followed.

Mr. Palmer verified that the claimant advised him that Dr. Arthur would no longer

see her nor would Dr. Sudderth and he gave her some names of network physicians to

contact.  The claimant did not want to travel to Little Rock and the doctors Mr. Palmer

contacted would not see the claimant.  Mr. Palmer suggested the claimant request a

change of physician with the Commission and let the Commission choose a doctor.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment under

the statute is a question of fact for the Commission.  Id.  The Commission has the

authority to accept or reject medical opinions and its resolution of the medical evidence

has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33

S.W.3d 167 (2000).

The claimant sustained an admittedly compensable injury to her neck, back and
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left carpal tunnel.  Respondents paid for medical benefits for the claimant treating with

Dr. Sudderth and Dr. Arthur.  The records indicate that Dr. John Pace issued a letter on

October 29, 2007, stating the claimant has reached maximum medical improvement

and then assigned a rating.  Dr. Pace was able to do this without ever examining the

claimant.  The claimant has testified that Dr. Arthur would no longer see her and she

was without a treating physician until July 22, 2008, when she saw Dr. Boos pursuant to

a change of physician order from the Commission.  Even the claims adjuster, Otis

Palmer, testified that he tried to find another doctor for the claimant in Hot Springs and

was unable to find one and he gave her the names of some doctors in the network for

her to contact.  The claimant testified that she was unable to find a doctor that would

take workers’ compensation cases so she went to her family physician for conservative

care.  Respondents would not pay for the claimant’s family physician.  The claimant

ultimately began seeing Dr. Boos on July 22, 2008, and he has continued with

conservative care.

In the present case, the claimant has failed to prove that treatment she received

by her family physician was reasonable and necessary and related to her compensable

injury, since medical reports from the family physician were not timely submitted into

evidence.  The claimant testified that she was treating with Dr. Pineau, her family

doctor, for pain management for her neck and back and he provided prescriptions for

medication.  However, without the supporting medical reports to identify the treatment

that was being provided, I am unable to hold the respondents responsible for the

medical treatment.

The claimant has also contended that she is entitled to temporary total disability
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benefits from October 30, 2007, to a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in her healing period and

be unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  

In the present case, the claimant sustained a compensable injury and was

receiving treatment by Dr. Arthur and ultimately had a left carpal tunnel surgery.  The

claimant was being treated for problems with her back, neck and left carpal tunnel. 

There was testimony given at the hearing by Mr. Otis Palmer that Dr. Arthur would not

respond to requests for information about the claimant and if her healing period had

ended.  Dr. John Pace authored a letter on October 29, 2007, stating the claimant had

reached maximum medical improvement and assigned a 2% impairment rating. 

Interestingly, Dr. Pace had never seen or evaluated the claimant.  Since Mr. Palmer’s

request to Dr. Arthur was pertaining to the carpal tunnel surgery, it is likely the 2%

impairment rating pertains to the left carpal tunnel.  The October 29, 2007, letter does

not make clear if the MMI goes to the hand or if it pertains to the back and neck.  I give

little weight to Dr. Pace’s letter, since he has no first hand knowledge of the claimant

and has failed to provide any clear explanation of the claimant’s release or impairment

rating.  Respondents’ payout of benefits reveals that temporary total disability benefits

were paid through October 29, 2007, and then the respondents began paying the

claimant permanent partial disability benefits pertaining to the 2% impairment rating.

The claimant began treating with Dr. Donald Boos on July 22, 2008 and on

August 7, 2008, Dr. Boos opined that the claimant has been in her healing period and

temporarily disabled since he began treating her.  Since none of the claimant’s
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authorized treating physicians have opined that she has reached the end of her healing

period and is at maximum medical improvement, I find that the claimant is entitled to

temporary total disability benefits from October 30, 2007, until a date to be determined. 

The claimant has not returned to work and testified that she continues to have problems

with her neck and back and takes prescription medication regularly for her condition.  I

found the claimant to be a credible witness who had cooperated with the respondents in

her care and treatment.

ORDER

The claimant has failed to prove by a preponderance of the evidence that the

treatment she sought with her primary care physician was reasonable and necessary

and related to her compensable injury.  The claimant has proven by a preponderance of

the evidence that she remained in her healing period and unable to earn wages from

October 30, 2007, through a date to be determined.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


