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ISSUES

A hearing was conducted on the claimant’s Motion to enforce payment of medical expenses

as ordered in a previous opinion and attorney’s fees.

At issue is whether or not the respondents are in contempt of the previous order and should

be penalized pursuant to Ark. Code Ann. §11-9-712, §11-9-802 and §11-9-706.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The claimant contends that her medical care has frequently been interrupted by either a

turnover of adjusters or the acting adjuster’s incompetence.

The respondents concede the claimant’s prescription medication was not paid (Lyrica for

reflex sympathetic dystrophy) and attorney’s fees are owed.  The respondents do object to any

penalty.

No witnesses were presented.

The following were submitted without objection and comprise the evidence of record: the

claimant’s Motion, Dr. Verma’s prescriptions, Dr. Tuberville’s evaluation, correspondence regarding

the scheduling of Dr. Tuberville’s appointment, Mr. Cuffman’s letter to Mr. Daniel and Judge
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Curdie’s October 11, 2002 opinion, contained  in the transcript.  After the hearing, Mr. Daniel sent

the Commission a letter on July 9, 2008 which is incorporated by reference.

Initially, this claim was handled by Administrative Law Judge Don Curdie who issued an

opinion on October 11, 2002 awarding benefits associated with an upper extremity injury in 2000.

The medication prescribed for the compensable injury aggravated the claimant’s preexisting Crohn’s

disease.  Her physicians had to prescribe medication to control indigestion and nausea.  The claimant

also required long-term pain management for the compensable injury.  Judge Curdie found her

treatment to be reasonable and necessary in connection with the compensable injury and awarded

attorney’s fees, (see pages 4, 6, and 8 of Judge Curdie’s decision).

The preponderance of the evidence reflects that the medical treatment
claimant has received has been reasonably necessary and related to
her compensable injury, including treatment of her Chron’s disease
complications, and she is entitled to future medical treatment which
is reasonably necessary, including pain management, related to her
compensable injury.

In 2007, the respondents sent the claimant to another physician, Dr. Bryant Tuberville to,

once again, assess the reasonable necessity of treatment.  The claimant agreed to this evaluation. 

Dr. Tuberville agreed with the claimant’s treating physician, Dr. Verma, that the claimant needed

ongoing treatment for chronic pain.

The claimant argues that despite Judge Curdie’s opinion and confirmation by Dr. Tuberville,

the carrier has repeatedly denied payment of prescriptions from the authorized treating physician,

Dr. Verma, failed to send counsel copies of medical reports and  failed to schedule doctor’s

appointments.  The present adjuster even refused to identify her supervisor.

On several occasions, claimant’s counsel has requested a hearing to resolve these problems

with the adjuster.  Once the respondent’s attorney becomes involved, the problem is resolved and

the hearing cancelled at least until a different adjuster is assigned to the case and the problems begin

anew.

Resolving these problems interrupts the claimant’s treatment and results in her attorney

calling and writing the adjuster, the doctor, the Commission and the respondent’s attorney without
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payment of a fee.

At the hearing, the parties indicated they had also resolved the issues of payment for Lyrica

and attorney’s fees, however, the claimant was reluctant to cancel the hearing before receipt of

payment.  Since the hearing, neither party has advised the Commission as to the status of this

agreement.

Counsel for the respondents argues that the prescription for Lyrica was a new treatment by

Dr. Verma.  Since Lyrica is an anti-depressant, payment of this expense was denied until it could be

determined that Lyrica was an “off-label” use of the drug for symptoms associated with reflex

sympathetic dystrophy.  With regard to the mistakes associated with Dr. Tuberville’s appointment,

it is unclear who made the mistake.  The respondents argue the problem was an honest mistake and

has been corrected by paying the claimant indemnity benefits and travel expenses, (Tr. p. 21-22). 

The claimant has cited statutory authority in support of his argument.  Ark. Code Ann. §11-9-

706 is the contempt statute, which is discretionary with the Commission.  If the respondents

controverted treatment for Crohn’s disease, they would be in contempt of Judge Curdie’s order.

However, the only proof offered at the hearing concerned Lyrica, a new prescription.  Therefore, this

statute is inapplicable.  Ark. Code Ann. §11-9-712 concerns reducing an award to a judgement in

circuit court, not at the Commission.  This statute is used to obtain a lien against uninsured

employers.  This statute is not applicable in the case at bar.

Ark. Code Ann. §11-9-802 sets forth penalties that may be assessed against a carrier.

Sections a through c apply to installments of indemnity benefits, not medical expenses.  Section d

states that medical expenses must be paid within thirty days of receipt and Section e provides for a

36% penalty for willful and intentional non-payment of any benefit payable to the claimant.

Penalties apply only for non-controverted cases.  Since the carrier controverted payment of medical

expenses, this statute does not apply.  When the carrier controverts any part of a claim, it is

incumbent upon the claimant to request a hearing on the issue of reasonable and necessary medical

expenses.
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Claimant’s Motion should  be regarded as a request for payment of reasonable and necessary

medical expenses.  Assessing attorney’s fees places the economic burden of litigation on the party

which makes litigation necessary by controverting the claim.  Prier Brass v. Weller, 23 Ark. App.

193, 745 S.W.2d 647 (1988), Ark. Code Ann. §11-9-715.  Accordingly, I find claimant’s counsel

is entitled to payment of attorney’s fees.  Unfortunately, without an award of indemnity benefits, this

is a hollow victory.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties.

2. The claimant was awarded medication and treatment
for long-term pain management and Crohn’s disease
in a prior opinion.

3. The respondents controverted the prescription Lyrica
for RSD symptoms associated with the compensable
injury from December 7, 2007 to the present.

4. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).
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IT IS SO ORDERED.

                                                                         
ELIZABETH W. HOGAN
Administrative Law Judge


