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STATEMENT OF THE CASE

On August 6, 2008, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on June 23, 2008.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  Claimant moved for the withdrawal of the following stipulation, which Respondents

accepted:

Respondent Employer had no suitable employment within the Claimant’s
restrictions so that Claimant could not be returned to work with the Employer.
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After I permitted the withdrawal of the above stipulation, ten stipulations, which I hereby

accept, remained:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about September

20, 2001 and at all relevant times.

3. Claimant sustained a compensable injury to his lower back.

4. Claimant earned an average weekly wage of $606.00, entitling him to

temporary total disability rate of $406.00 and a permanent partial disability

rate of $303.00.

5. Respondents accepted as compensable a neck/collar bone/right shoulder

injury.

6. Claimant had spondylolisthesis prior to the compensable injury.

7. On August 23, 2006, the Commission found Claimant to have sustained a

compensable injury to his lower back.

8. Claimant has been paid temporary total indemnity benefits through March

24, 2008.

9. To date no anatomical impairment has been assessed.

10. The August 23, 2006 decision of Administrative Law Judge Mark Churchwell

is res judicata and is binding under the Law of the Case Doctrine.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:
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1. Whether Claimant is entitled to temporary total disability benefits from March

25, 2008 through June 4, 2008.

2. Whether Claimant is entitled to additional medical treatment.

3. Whether Claimant is entitled to a controverted attorney’s fee.

Claimant reserved the issue of permanency.

Contentions

With the addition of a contention by Respondents, the respective contentions of the

parties are as follows:

Claimant:

1. Claimant contends that he is entitled to temporary total disability benefits as

the employer cannot provide him light duty.  Dr. Woodward released him to

modified duty and when Mr. Wayland reported his restrictions to his

employer, he was advised that they did not have modified duty for him.  Dr.

Lance Lincoln has kept him off work.  The evidence supports that Mr.

Wayland is entitled to temporary total disability and that this benefit should

not have been discontinued.

Respondents:

1. Respondents contend that they have paid all benefits due and owing to the

Claimant based on the current medical evidence.  Claimant was released to

return to work with no restrictions on September 26, 2005.  At the present

time, Respondents are not aware of any permanent anatomical impairment

rating.
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2. Respondents further contend that they are paying all reasonable and

necessary medical treatment as it now stands.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant reached the end of his healing period on March 25, 2008,

foreclosing his entitlement to temporary total disability benefits after that

date.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional medical treatment in the form of reimbursement of travel

expenses related to his treatment, because he testified that he actually

received the reimbursement in April 2008, or in the form of an injection from

Dr. Jeff Woodward, because the nature of the injection is unknown.

5. As for the portion of the medical treatment issue concerning Respondents’

alleged failure to pay for the drug Lexapro, I find that because Claimant has

thus far only been given samples of the drug and that Respondents have not
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yet been asked to pay for the drug, this is not yet ripe and will not be

addressed.  It will be treated as a reserved issue.

6. Because I have found that Claimant has not proven his entitlement to

additional temporary total disability benefits, he is not entitled to a

controverted attorney’s fee under  Ark. Code Ann. § 11-9-715 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

Claimant and Alma Clark testified at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Joint Exhibit 1, a compilation of Claimant’s

medical records, plus a two-page letter dated June 9, 2008, consisting of two index pages

and 42 numbered pages thereafter.

Testimony

Frank Wayland.  Claimant testified that he if 45 years old, has a twelfth-grade

education, and has worked for the Mountain Home Water Department for nearly 20 years.

Since 1997, he has been a foreman, and his duties have included line locates, backflow

testing, and customer service.

With respect to the accident at issue, Claimant stated that on September 20, 2001,

he was involved in a motor vehicle accident in which he was “T-boned.”  He lost

consciousness for about 20 minutes.  Curiously, Claimant stated that his only surgery was

on his sinuses, while the record indicates that he underwent a spinal fusion at L4-5 and L5-

S1.  Claimant received benefits up to a certain period of time.  Later, he was off work again

and received temporary total disability benefits.  He testified that this benefits period lasted
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through March 24, 2008.  But Respondents ceased paying his travel reimbursement and

his temporary total disability benefits on February 5, 2008.  He received belated payments

for these items on April 20 of 2008.  His testimony was that because Respondents ceased

reimbursing his travel expenses to Springfield to undergo injections, he was unable to

continue the treatment.  Because of this, Dr. Jeff Woodward, the pain specialist who had

treated him, sent a letter to Claimant releasing him to modified duty.  The restrictions in the

letter were that Claimant was not to engage in bending, stooping, crawling, or climbing

ladders.

Claimant testified that he brought this letter to the Mountain Home City Hall at the

end of March 2008 and gave it to Alma Clark.  Clark took it to the mayor’s office and then

returned, telling Claimant “that they didn’t have nothing [sic] with those restrictions at that

time.”  Claimant stated that he then went home.

On April 17, 2008, he and his wife met with the mayor, Clark and Ms. Harris.  The

mayor informed Claimant that his only option was to resign.  He told Claimant that the

Respondent City of Mountain Home (hereinafter “City”) would not dispute his application

for unemployment benefits.  However, according to Claimant he replied that it was his wish

to return to work, and that he would sign a waiver to do so.  The mayor stated that he

would have to consult with Roger Morgan, the attorney for the City.

Claimant stated that his next contact with the City concerning this matter was on

May 24, 2008, when a meeting was scheduled for May 27.  Then, the mayor informed him

that a waiver was not possible because he could not sign his rights away.  However, the

mayor stated that the City would accommodate his restrictions.  The mayor told him to
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return to work, but left it up to Clark.  Claimant came back to work June 5, 2008.  During

the time that Claimant was off work, no one was hired to replace him.

With respect to reimbursement for his travel expenses, Claimant stated that the only

discussion he had about it was with his attorney’s paralegal, “[a]nd that was for the travel,

for the travel pay and February visits that I didn’t receive until late April.”

As for his prescriptions, Claimant testified that Respondents are paying for all of

them except for the Lexapro that Dr. Lincoln prescribed.  However, Claimant clarified that

he is not certain that Respondents denied the Lexapro; Dr. Lincoln expressed his concerns

that they would, and gave him samples of the drug.  Lincoln has been his authorized

treating physician since the accident.

When questioned by Respondents, Claimant stated that when Dr. Woodward

released him, his note did not reflect that he was releasing him to Lincoln for medications

and related items.  His other medications, including Neurontin and Soma, were being

prescribed by Woodward and Dr. Thomas Briggs.  No one has told him that he no longer

needs to take these medications.

Claimant had problems with severe ringing in his ears, and went to see an ear, nose

and throat specialist, who in turn referred him to Lincoln, his family and workers’

compensation doctor.  After performing a hearing test and a CAT scan, Dr. Lincoln decided

to put him on Lexapro.  Claimant stated that Lincoln determined that the ear ringing was

due to depression and chronic pain.  He stated that, to his knowledge, Respondents have

not denied payment for the drug; he is only taking samples at present.  Claimant added

that, while the drug has helped him, he is still experiencing the ringing.
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With respect to his job, Claimant testified that he had become a foreman prior to his

injury.  Before the injury, he was able to perform the portions of the job that required

crawling, kneeling and climbing up and down ladders.  However, Dr. Woodward restricted

him from these activities when he released him on February 18, 2008.  Woodward also

gave him a 15-pound lifting restriction at that time.  His backflow kit weighs 13 to 15

pounds.  The next month, however, his lifting restriction was lessened to 30 pounds.  He

stated that some manhole covers that he would need to lift weigh in excess of 30 pounds.

Claimant can no longer set up two-inch fire hydrant meters, which exceed this weight limit,

nor can he climb into either a manhole or a meter pit.  He delegates duties that exceed his

restrictions.

After his March 25, 2008 visit to Dr. Woodward, Claimant brought the paperwork

that listed his restrictions over to the mayor’s office.  She reported that the restrictions

could not be accommodated.  But on May 27, the mayor informed him that he could return

with the restrictions.  He returned on June 5.

Under further questioning from his counsel, Claimant stated that the 30-pound lifting

restriction does not free him to perform all of his job duties.  As a foreman, he estimated

that three to five percent of his time would entail lifting more than 30 pounds.  However,

he added that he could delegate such tasks, so that the restriction would not truly prevent

him from doing his job.  He stated that since returning to work, he has had to learn to

delegate.

When questioned further by Respondents, Claimant testified that two other foremen

performed his duties while he was off work.
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Under questioning from me, Claimant stated that with his restrictions, he is unable

to, for example, enter crawlspaces and lift manhole covers.  Once the City agreed to

accommodate his restrictions, he was allowed to delegate those tasks.  Prior to the City

agreeing to this, Claimant could have delegated those jobs, but they were his to perform.

Three people work under him.  He had the ability, nonetheless, to have summoned people

under him to handle jobs he could not physically do.  What changed after he returned in

June 2008 was that he was instructed to delegate in this manner.

Alma Clark.  Called by Respondents, Clark testified that she is the director of

Mountain Home Water and Sewer Services.  She stated that some of Claimant’s

equipment weighs around 15 pounds.  Clark’s opinion was that it was that the City could

not accommodate Claimant having a 15-pound lifting restriction because of the variety of

tools and other items a working foreman would have to handle in that range.  While the 30-

pound restriction is a challenge as well, she stated that she did not want to lose a good

worker like Claimant over it, so it was accommodated.

On April 14, 2008, Clark’s office received a facsimile transmission from Claimant’s

doctor.  She scheduled Claimant to come in April 16 to discuss his restrictions.  He came

in with a list of what he could and could not do.  Later, on May 17, Claimant was the one

who made the proposal that he sign a waiver.  Clark became sick and was out for 10 days.

During that period, the City’s attorneys determined that a waiver was not possible, and she

had determined where delegation and accommodation could be done.  She got back with

Claimant on May 27, 2008.  He was instructed to delegate more, not to lift, and to contact

his assistant for help.



Wayland - Claim No. F11086 10

Clark disputed Claimant’s testimony that he could have done this level of delegation

earlier.  She stated that he was responsible for his job duties and that he would not be

doing his job if he were delegating 20 percent of his duties.  Before, he would have been

expected to have lifted the 30-pound-plus manhole cover.

Under questioning from Claimant, Clark testified that she heard the mayor tell

Claimant that he could resign and draw unemployment benefits.  Claimant replied that he

wanted to return to work and mentioned a waiver.  On May 27, the mayor told him that a

waiver was not possible, but that he would be allowed to return on June 5 with modified

duties.

She disputed Claimant’s testimony that three to five percent of his duties would

exceed his restrictions.  Based on Clark’s familiarity with his work orders, she estimated

that the amount would be 10 to 25 percent, depending on the work to be done in a given

day.

Clark explained that the delay from March to June in returning Claimant to work was

due to her fear that Claimant would re-injure himself, and the need to determine whether

his restrictions could be accommodated.  Not until April did she get the restrictions in

writing.

Under follow-up questioning with Respondents’ counsel, Clark stated the time

needed to review the restrictions included consultation with the mayor and with attorneys.

When questioned by me, Clark stated that the delay in returning Claimant to work

after he received the permanent restrictions was due to (1) the time needed to run the

decision through channels and (2) her illness.  Before the accommodation, Claimant was

expected to perform the duties within his job description–which included being able to lift
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up to 100 pounds.  Had he continuously summoned others to do his job, according to

Clark, that would have been problematical.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Joint Exhibit 1 reflect the following:

Claimant presented to Dr. Thomas Briggs on November 8, 2006 with a history of a

2001 motor vehicle accident and pain to the right side of the low back.  An MRI revealed

spondylothesis, instability and stenosis and L4-5 and L5-S1.  On December 16, 2006, he

returned and elected to proceed with a fusion at these levels, which took place on

December 19.  On March 7, 2007, his condition was reported to be significantly improved.

This was still the case on May 2, 2007, although he still had intermittent pain in his right hip

and leg and numbness and tingling in his feet.

Claimant saw Dr. Jeff Woodward on May 16, 2007.  That day, he complained of

radicular lumbar pain that he rated as high as 7/10.  Woodward recommended physical

therapy and home strengthening exercises.  As of June 7, 2007, he reported to Woodward

that he had had three therapy sessions and that they had caused increased pain.

Claimant underwent electrodiagnostic testing of his right lower extremity on July 5, 2007.

The results were normal.

On August 31, 2007, Claimant reported that at his request he returned to full time

regular work duties.  He noticed some increase in lumbar aching but no new discomfort.

During his September 28, 2007 visit, he requested to continue regular duty for the time

being.  Dr. Woodward stated that this was “medically reasonable.”  He also wrote: 
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“[C]ontinue current medications for 3 additional months for work injury [and] then

discontinue; In my opinion, the patient has reached maximum medical improvement.”

Claimant saw Dr. Lance Lincoln on October 25, 2007.  He reported that his pain was

worsening and that he is not able to do his job because of loss of flexibility in his back.

Claimant added that there is no light duty in his position.  Lincoln diagnosed him as having

sciatica and took him off work.  He continued him off work on November 8, 2007.  Claimant

described his pain on November 26, 2007 as being like “a constant Charley Horse.”

On February 18, 2008, Claimant returned to Dr. Woodward.  He was diagnosed as

having lumbar spine stenosis and was given the restrictions of (1) ground level work only,

(2) no crawling or kneeling, (3) no ladder climbing, and (4) no lifting more than 15 pounds.

Woodward noted that Claimant’s next visit was scheduled for February 26, 2008 and

added, “injection pending approval.”  The record does not reflect that the injection was ever

administered.

Claimant again saw Dr. Lincoln on March 20, 2008.  He reported feeling better.

Lincoln stated that he would be continued on Lexapro.  The use of this drug is not

mentioned earlier in the records before me.

When Dr. Woodward saw Claimant on March 25, 2008, he opined that Claimant had

reached maximum medical improvement.  His lifting restriction was modified to no lifting

of more than 30 pounds continuously (or more than two-thirds of the time).

As of his visit to Dr. Lincoln on May 14, 2008, Claimant reported no longer

experiencing tinnitus (although his earlier records that are before me do not reflect such

a condition).  He was given, inter alia, samples of Lexapro.  His low back pain was the
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same on July 10, 2008, and he reported to Lincoln that he had returned to work.  Dr.

Lincoln again provided him with Lexapro samples.

Records-Nonmedical

Joint Exhibit 1 contains a letter from the Cit to Claimant and that was signed by

Claimant, Clark and Mayor David Osman.  The letter reads:

Dear Frank::

In our meeting with you on May 27, 2008 you provided the city with a list of
duties you believe you can perform.  You have asked for the following
accommodations, the use of a stool, no lifting over 30 lbs, help with installing
and removing locks for turn on/off work orders and any other work that would
require you to kneel or reach down into deep meter boxes.  The City also
suggested and you agreed that a small truck instead of the van you were
driving would be easier for you to get in and out of.  The City is willing to
provide these accommodations.

The list of duties that you have stated that you can do are as follows:

1. Direct and supervise meter readers.
2. Operate related tools and equipment (under 30 lbs) without kneeling.
3. Uses his/her judgment in modifying work plans in unexpected

situations.
4. Maintain a working relationship with employees and the public.
5. Check and inspect work in progress and at completion.
6. Assign work orders and tasks to employees for trouble codes and

assure that the work is completed.
7. Work during on-call emergencies or if job needs to be completed by

end of day.  Subject to the above limitations.
8. Backflow testing and reports (except under houses and businesses).
9. Instruct and help employees concerning meter installations,

replacements, meter repairs, valve replacements or repairs.
10. Oversee readings, records and monthly handheld reports and clearly

see that meter readers are completing the reading accurately and in
a timely manner.

11. Connect and disconnect water service as work ordered by billing
clerks (rereads meters and checks for accuracy), investigates
customer complaints regarding high water bills, faulty meters or water
line leaks[.]  (Checks for leaks)

12. Locates water and sewer lines per work orders and assists with
maintenance and repairs.  (Line locates)
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13. Perform other related duties as assigned by supervision.  (Within
limits of restrictions)

14. Can perform work from construction site, office, in and out of vehicle
and drive a vehicle.

It will be your responsibility to monitor the situation and to inform the City if
you are incapable of performing the duties you have stated that you can do.
It is also understood that you will inform the City if your work restrictions in
reference to the functions of your job change at anytime [sic] during your
employment.  (Either increase or decrease)

ADJUDICATION

A. Temporary Total Disability

Claimant has contended that he is entitled to temporary total disability benefits from

March 28, 2008 through June 4, 3008.  Respondents have countered that Claimant has

reached the end of his healing period and is not entitled to any additional benefits of this

type.  The parties stipulated, and I accept, that temporary total disability benefits were only

paid to Claimant through March 24, 2008.

Claimant has the burden of establishing by a preponderance of the evidence that

he is entitled to relief.  Ark. Code Ann. 11-9-705(a)(3) (Repl. 2002).  This standard means

the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to
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believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Claimant’s compensable injury to his back is unscheduled.  See Ark. Code Ann. §

11-9-521 (Repl. 2002).  An employee who suffers a compensable unscheduled injury is

entitled to temporary total disability compensation for that period within the healing period

in which he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

Claimant’s medical records in evidence reflect that on March 25, 2008, Dr.

Woodward found him to be at maximum medical improvement.  While Claimant testified

that Woodward released him because Respondents ceased paying for his treatment, the

medical records before me do not reflect this.  Five days before the release, Claimant

reported to Dr. Lincoln that he was doing better.  His records since he was declared to be

at maximum medical improvement reflect that his low back pain has remained the same.

Nothing in the records shows that his condition has changed; it appears to be stable.  He

is not undergoing any treatment designed to improve the condition of his low back.

Therefore, I find that Claimant reached the end of his healing period on March 25, 2008.

A claimant is not entitled to temporary total disability benefits once the healing period has

ended.  Ark. Sec. of State v. Guffey, 291 Ark. 624, 727 S.W.2d 826 (1987); Orren v.

Smackover Nursing Home, 46 Ark. App. 38, 876 S.W.2d 600 (1994).  Hence, he has not

proven that he is entitled to these benefits after March 25, 2008, as he seeks.
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B. Reasonable and Necessary Medical Treatment

Claimant has contended that he is entitled to additional medical treatment.  I note

that Administrative Law Judge Mark Churchwell in his August 23, 2006 opinion on this

claim made the following finding of fact and conclusion of law:  “Since I find that the

claimant has sustained a compensable low back injury, I also find that the claim is entitled

to additional reasonably necessary medical treatment to be jointly chosen by the claimant

and the respondent.”  As the parties stipulated, this decision is binding on this proceeding

under the Law of the Case Doctrine.  The doctrine “provides that on second appeal the

decision of the first appeal becomes the law of the case, and is conclusive of every

question of law or fact decided in the former appeal, and also of those which might have

been, but were not, presented.”  Clemmons v. Off. of Child Supp. Enforce., 345 Ark. 330,

47 S.W.3d 227 (2001).

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,
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73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Claimant appears to be contending that the additional treatment to which he is

allegedly entitled is (1) reimbursement for traveling expenses incurred for prior medical

treatment; (2) injections he was to receive from Dr. Woodward; and (3) payment for

prescriptions.  With regard to his travel expenses, Claimant testified that he received the

reimbursements in question in April 2008.  No other evidence was offered on this point.

As for this injection, Claimant testified that because Respondents on February 5, 2008

ceased paying for his travel, he was unable to go to Springfield, Missouri to receive the

injections from Dr. Woodward.  But the nature of these injections is unknown.  I thus

cannot find it to be reasonable and necessary without resorting to speculation and

conjecture, which I am not permitted to do.  Speculation and conjecture cannot serve as

a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979). Thus, he has not met his burden on the first two elements.

As for the third element, his prescriptions, Claimant testified that Respondents are

paying for all of them save the Lexapro from Dr. Lincoln.  But Claimant’s testimony was

that he is not sure that Respondents declined to cover this drug.  Dr. Lincoln told Claimant

he was concerned that they would not pay for it, and gave him samples of the drug.  The

medical records in evidence reflect that he provided these samples to Claimant.  Later in

his testimony, Claimant stated that as far as he knew, Respondents have not refused to

pay for the Lexapro.  Because Claimant is only taking samples of Lexapro, and

Respondents have not been given an opportunity to accept or controvert liability for the
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drug, this issue is not yet ripe.  A ruling at this point would be nothing more than an

advisory opinion–something I cannot do.  See Travelers Indem. Co. v. Olive’s Sport.

Goods, Inc., 25 Ark. App. 81, 753 S.W.2d 284 (1988).  Hence, this will not be addressed,

but will instead be treated as a reserved issue.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


