
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F512759

LEVETA R. HOLLINGSWORTH WATTERS, EMPLOYEE CLAIMANT

MAYTAG MANUFACTURING, LLC, EMPLOYER RESPONDENT

ST. PAUL TRAVELERS, CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 22, 2008

Hearing before Administrative Law Judge O. Milton Fine II on October 23, 2007, in Searcy,
White County, Arkansas.

Claimant pro se.

Respondents represented by Mr. William C. Frye, Attorney at Law, North Little Rock,
Arkansas.

STATEMENT OF THE CASE

On October 23, 2007, the above-captioned claim was heard in Searcy, Arkansas.

A prehearing conference took place on June 25, 2007.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of one stipulation, they are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on August 15, 2005 and

at all relevant times.
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3. This claim has been controverted in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of two issues, the following six were litigated:

1. Whether Claimant sustained compensable injuries in the form of right carpal

tunnel syndrome and mental injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to rehabilitation.

5. What was Claimant’s average weekly wage during the period at issue?

6. Whether, in the event that Claimant is awarded temporary total disability

benefits, Respondents are entitled to an offset under Ark. Code Ann. § 11-9-

411 for short and long-term disability benefits that have been paid to her.

Contentions

Claimant:

1. Claimant sustained compensable injuries in the form of right carpal tunnel

syndrome and mental injury and is entitled to rehabilitation, temporary total

disability from August 12, 2005 to a date yet to be determined, and

reasonable and necessary medical treatment.

Respondents:  At the end of the hearing, Respondents added a third contention

concerning their entitlement to an offset.  Their contentions now read:
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1. Respondents contend that Claimant suffered an alleged injury on August 15,

2005.

2. Respondents further contend that Claimant’s problems are not work related

and the claim has been controverted in its entirety.

3. In the event that temporary total disability benefits are awarded to Claimant,

Respondents contend that they are entitled to an offset under Ark. Code

Ann. § 11-9-411 for short and long-term disability benefits paid to her by

Respondents.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 4 will not be admitted into evidence because it

was not provided to Respondents at least seven days prior to the hearing,

in contravention of the prehearing order.

4. Respondents’ Proffered Exhibit 2 will be admitted into evidence because it

was provided to Claimant, or she otherwise had notice of it, at least seven
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days prior to the hearing, in keeping with the prehearing order and Ark. Code

Ann. § 11-9-705(c)(2)(A) (Repl. 2002).

5. Claimant has proven by a preponderance of the evidence that she sustained

a compensable injury in the form of right carpal tunnel syndrome.

6. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable mental injury under Ark. Code Ann. § 11-9-113.

7. Claimant has proven by a preponderance of the evidence that she is entitled

to reasonable and necessary medical treatment for her right carpal tunnel

syndrome, including treatment rendered thus far and the right carpal tunnel

release surgery recommended by Dr. Kyle Blickenstaff.

8. Because her alleged mental injury was not found to be compensable,

Claimant has not proven by a preponderance of the evidence that she is

entitled to reasonable and necessary medical treatment for it.

9. Claimant has proven by a preponderance of the evidence that she is entitled

to temporary total disability benefits for her carpal tunnel syndrome from

August 13, 2005 to a date yet to be determined.

10. Because her alleged mental injury was not found to be compensable,

Claimant has not proven by a preponderance of the evidence that she is

entitled to temporary total disability benefits for it.

11. The issue regarding the valuation of Claimant’s average weekly wage cannot

be reached and will be considered reserved.

12. Respondents are entitled to a dollar-for-dollar offset under Ark. Code Ann.

§ 11-9-411 for short and long-term disability payments made to Claimant.
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13. Claimant has not proven that she is entitled to rehabilitation because she has

neither asked for nor been awarded permanent disability benefits.

PRELIMINARY RULINGS

Admissibility of Claimant’s Proffered Exhibit 4

At the hearing, Claimant moved for the admission of what had been pre-marked as

Claimant’s Exhibit 4, a one-page spreadsheet.  Respondents objected on the grounds that

it was not provided to him at least seven days prior to the hearing.  Claimant did not

dispute this contention.  In addressing the exchange of exhibits, the prehearing order

reads:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing . . . Evidence not disclosed in compliance with this
Order shall not be considered as evidence unless prior permission of the
Commission is obtained and for good cause shown.

Hence, Claimant did not comply with the prehearing order by providing this exhibit to

Respondents at least seven days before the hearing.  She did not make any attempt to

argue that good cause nonetheless existed for its admission.  Instead, Claimant merely

stated twice that she was “not surprised” that Respondents were objecting.  I note that in

his cross-examination of Steven Bennette, Respondents’ counsel asked him a series of

questions regarding how this document came into Bennette’s possession and if he knew

whose handwriting was on it.  However, because Respondents did not go into the

substance of the document, I do not find that they “opened the door” for its admission.

Therefore, Claimant’s Proffered Exhibit 4 will not be admitted into evidence, and neither

it nor testimony related to it will not be considered in ruling on this claim.
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Admissibility of Respondents’ Proffered Exhibit 2

At the hearing, Respondents initially offered as part of their Exhibit 1 a three-page

independent medical examination report.  Claimant objected to its admission on the

grounds that she was not provided it within seven days of the hearing.  For the sake of

clarity, the report was removed from Exhibit 1 and made Respondents’ Proffered Exhibit

2.

The prehearing order in this case, Commission Exhibit 1, provides in pertinent part:

Medical reports must be exchanged at least seven (7) days prior to the
hearing pursuant to Ark. Code Ann. § 11-9-705(c).  Evidence not disclosed
in compliance with this Order shall not be considered as evidence unless
prior permission of the Commission is obtained and for good cause shown.

In turn, Ark. Code Ann. § 11-9-705(c)(2)(A) (Repl. 2002) reads in pertinent part:

Any party proposing to introduce medical reports or testimony of physicians
at the hearing of a controverted claim shall, as a condition precedent to the
right to do so, furnish to the opposing party and to the commission copies of
the written reports of the physicians of their findings and opinions at least
seven (7) days prior to the date of the hearing.

Section 11-9-705(c)(3) provides that a party who fails to abide by the requirements of this

provision may not be allowed to introduce medical reports at the hearing, “except in the

discretion of the hearing officer or the commission.”  Moreover, § 11-9-705(c)(4) states that

the parties may consent to the waiving of the time periods.  However, Claimant did not

agree to this.  Under the statute, I have the discretion to admit or exclude the evidence

nonetheless.  See Coleman v. Pro Transportation, Inc., ___ Ark. App. ___, ___ S.W.3d

___ (Ark. Ct. App. Feb. 7, 2007).

Claimant testified that she never saw the document prior to the hearing; the carrier

did not provide her with a copy, nor did the IME provider, to whom  she allegedly sent a
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self-addressed stamped envelope for that purpose.  But Paragraph 4 of Respondents’

prehearing filing reads:  “Documentary evidence:  See attached report from Dr. Fahey.”

(Emphasis in original)  The report in question was attached to the filing.  The certificate of

service for the filing reflects that it was served on Claimant by mail on April 27, 2007 at the

following address:  113-B Keith Road, Searcy, Arkansas  72143-9219.  Claimant confirmed

on the stand that this was her mailing address during this period.  As shown by a certified

mail receipt dated August 9, 2007, which has been blue-backed to the record and which

Claimant identified as bearing her signature, she received a letter from my office on that

date at the above address.  Respondents’ counsel, as an officer of the court, stated on the

record that the prehearing filing was sent to Claimant at the address listed and was not

returned to his office.  Hence, if the report was not attached to the copy of the filing

provided to Claimant, presumably she would have noted this at the prehearing conference,

since Paragraph 4 of the document placed her on notice of its existence.  But she did not.

After consideration of the evidence on this matter.  I thus find that she was either provided

with a copy of this record or otherwise had sufficient notice of its existence.  Therefore, the

proffered exhibit will be admitted into evidence.

CASE IN CHIEF

Summary of Evidence

Three witnesses testified at the hearing:  Claimant, Kristi Dilehay, and Steven

Bennette.

In addition to the pre-hearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit No. 1, various medical
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records of Claimant, consisting of 35 unumbered pages; Claimant’s Exhibit 2, medical

records of her psychological treatment by Dr. Jack Thomas at Searcy Medical Center,

consisting of 29 unnumbered pages; Claimant’s Exhibit 3, various non-medical documents

along with a letter regarding Claimant from Dr. Thomas, totaling seven pages;

Respondents’ Exhibit 1, medical records of Claimant, consisting of one index page and 11

numbered pages thereafter; and Respondents’ Exhibit 2, a two-report independent medical

examaination report regarding Claimant.

Testimony

Leveta Hollingsworth Watters.  Claimant testified that she is 49.  She began working

for Respondent Maytag in June or July of 2003.  She was sent there by Staffmark and

became a full-fledged employee at the end of her 90-day probationary period, around

October 2003.  Claimant stated that her job at Maytag was to hang front and rear bulk

heads on a line.  These are the large front and back pieces inside a clothes dryer that hold

the drum.  While she estimated that the bulk heads weighed 14 pounds, she admitted that

she could not recall for sure.  Often, Claimant also assembled heater boxes.  This job

required her to retrieve parts from a basket and place them into a machine that would snap

them together.  She was supposed to take the bulk heads that came to her on a line and

hang them on another line, along with the assembled heater box and a heater shroud.

She testified that her position was made more difficult by work conditions at Maytag.

First, while the line was supposed to bring her the parts she needed, it was often empty,

and she instead had to bring heavy steel baskets over to her line that contained the bulk

heads.  These parts were often jammed tightly into the baskets, requiring her to utilize a

pry bar or obtain help to dislodge them.  At times, she stood on the carts and pulled with
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both hands.  She stated that this became a particular problem the last two months of her

employment at the Maytag plant.  She had to inspect the bulk heads before placing them

on the line to make sure they were not damaged.  The second problem was that the heater

box components were often of poor quality, which resulted in her having to “bang them with

[her] hands.”

As to how rapid and repetitive these tasks were, Claimant stated that in August 2005

“[t]hey sped the line up where it was going three times faster than it was supposed to be.

It was going over thirty-eight square feet per second.”  She estimated that after this

occurred, she was hanging 900 bulk heads per hour, and that the number ran in the

thousands over the course of a shift, according to her counter.  She estimated the number

of heater boxes she was assembling during this period to be 5,000 per shift.  At one point,

the heater box assembling machine overheated and began to smoke.  While at the

beginning of her employment she was working eight-hour days, in the final two months the

work weeks consisted of 55-plus hours.  She stated that she was unable to even take a

bathroom break.  Also, the hooks on the line were changed in May 2005 to where they

faced opposite Claimant, requiring her to twist her wrist to hang the parts.  They were

finally returned to their original position a month later.  She testified that while Maytag

promoted ergonomics and allowed other employees to switch duties, they would not allow

her to change and discouraged her from seeking transfers.

She stated that for many months, she was generally the only person performing

both the bulk head and heater box, with the exception of two short-lived instances where

one employee was assigned to work with her.  Finally, after months of begging, one or two
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other co-workers were also assigned to this station.  Claimant stated that after she quit,

four people took her place handling the bulk head and heater box duties.

She testified that she began to experience symptoms where she experienced

fatigue and pain in her arm and began dropping things at work.  This started in late May

to July of 2005.  Claimant stated that when she went to sleep, her right arm hurting and

when she awoke, all of her fingers would be asleep.  When she attempt to turn her hand,

a shock would run to her elbow and shoulder.  She was given medication that would only

relieve her symptoms for one to two hours.  She stated that she has been diagnosed as

having carpal tunnel syndrome.  Her symptoms are present constantly.  While she was

scheduled to undergo surgery in December 2005 or January 2006, benefits were denied.

She has not had the surgery.

With respect to her alleged mental injury, Claimant stated that her problems began

when she was sexually harassed at Maytag.  A female co-worker told her that a male co-

worker  “said he was going to make me his.”  Claimant stated that she complained to the

office about this situation and asked them to make the man stay away from her, but the

office did not do anything.  She also attributed her mental problems to overheating.  She

stated that her position was only a few feet from a heated vat that washed the parts and

she only had one fan, and that at times she became so hot that a co-worker sprayed water

on her.  When asked to explain the difficulties that led to this condition, she testified:

It was–it just made–made me get too hot and when my head got too hot that
night in there, sweating and–it–the mental was them not listening to me and
they wouldn’t make the–the man go away.  It was mental that I didn’t–I kept
telling myself I couldn’t go back in and couldn’t go back in, because when I’d
go in, it–they would just pushing me around and wouldn’t listen to me.  It was
dangerous.  And there was stupid things, like they took me in the office
before they–before they hired me for sure and more or less said if I was
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going to have a–a sexual harassment problem, they wouldn’t hire me.  It
started way back then when I had to write it down for my doctor.  And it just
kept building up.  Because I take pride in my work and my line.  And when
they started not caring and bringing the bad parts, see that done–it just made
me–made me kindly [sic] not crazy, but–because I couldn’t do nothing about
it.  I wanted to change it.  I wanted it to be done right and good and they–and
they wouldn’t listen to me and they wouldn’t make him–that man stay away.
He would get off his forklift and come over there and be right in my way and
offer me to [be his girlfriend] and all this stuff.  And when I went in and talked
to Ms. Woods about it, she just said, “Oh, that’s Harvey.  Ignore him.”

. . .

It’s just mental with the work, the heat.  They wouldn’t put me up another fan.
It just–it just boomed me.  I don’t know how.  It was–to explain it.  And then
I couldn’t remember stuff.  And when I was trying to get home that night, I
know the Lord drove me home, because things was black and I couldn’t hear
and I was so exhausted and just physically and mentally–and couldn’t
eat–eat right.  I started not eating right, and it was too hot in there.  It would
be about a hundred and fifteen where I worked in my area, even with the fan.

She testified that a licensed psychiatrist or psychologist has diagnosed her as

having a mental condition.  Her diagnosis is contained in the letter from Dr. Jack Thomas

that is part of Claimant’s Exhibit 3.

When asked about any mental problems she may have had prior to working for

Maytag, Claimant stated that she had marital stress due to picking “rotten men,” but that

this never before prevented her from performing her job.  She stated that she never

underwent psychological or psychiatric treatment during this period, but once went and

talked to someone who was going to put her on different medication.

As for her claim for temporary total disability benefits, Claimant stated that her last

day at Maytag was August 12, 2005.  That is the date that she has given as her date of

injury, when she “went out the door.”  That was the night that the heater box machine

overheated.  She was working alone.  Parts kept falling off the line.  Claimant was sweating
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profusely.  And “I just got too weak, too weak.  I though I was going to fall out there.”  She

described being extremely frustrated with her job and being extremely fatigued.  Her arm

was “in excruciating pain” as well.  She could not locate the plant nurse and told her

supervisor that she was “fixing to fall out in here and I don’t want to die in here.”  He told

her okay.  She clocked out.  Claimant went to the physician the following Monday, August

15.  She has not worked anywhere since because of her arm and her mental state.

With respect to her other claims, Claimant asked that she be awarded vocational

rehabilitation.  She would also like for Respondents to pay for her treatment for her carpal

tunnel and her mental injury.  Currently, her treatment is being covered by private

insurance she has purchased herself.  At the time she left Maytag, she was making $13.32

per hour.  She earned time-and-a-half for working overtime.  Again, she estimated that she

worked approximately 55 hours per week in the last year of her employment at Maytag.

After she quit her job, she did not receive any unemployment benefits.  She stated

that her prehearing filing (which as stated above has been blue-backed to the record)

accurately reflects the disability benefits she has received.  She received short-term

disability from September 15, 2005 until March 24, 2006.  At first, she received these

benefits from Maytag; later, they came from Liberty Mutual.  She has been on long-term

disability from March 24, 2006 until through the time of the hearing.  This was also a Liberty

Mutual policy furnished through Maytag.  She went on Social Security disability in August

2006.  As a result, she had to reimburse Liberty Mutual for $3,000.00 in benefits it had

already paid.  They are also applying an offset on an ongoing basis.

When questioned by Respondents, Claimant admitted that the first document in her

Exhibit 2 reflects that when she saw Dr. Jack Thomas on September 7, 2006, they
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discussed the fact that her “husband left [her] with three punctured [sic] ribs [and a]

punctured lung.”  Claimant stated that the incident happened in 2000.  She has had two

abusive husbands, but that it has never kept her from working when she needed to work.

While she has never been hospitalized for abuse, she has been to the emergency room.

She admitted that divorcing her husband and taking back her maiden name in December

2005 helped lessen her stress.

The record also reflects that she was experiencing headaches, was forgetful, could

not concentrate, and had major depression and general anxiety.  Claimant attributed all of

this to her work at Maytag.  She noted that the record also reflects that she and Dr.

Thomas  discussed her problems at Maytag.  She admitted that when she was seen on

August 15, 2006, her record reflects that she was very tearful, lethargic and under a lot of

stress at work and emotional due to menopausal syndrome.

Claimant has stated that she has “been through a lot” in her life due to spousal

abuse, having to move a lot, and experiencing sexual harassment both at work and

elsewhere.  She had anxiety getting her short-term disability benefits set up.  Claimant

reiterated the statement she made to Dr. Thomas on October 6, 2005:  that even though

she has been beaten and has suffered broken bones and blackened eyes, her situation

at Maytag was worse than her domestic abuse.  She stated that she can get over spousal

abuse “real quick,” [sic] but cannot get over what happened to her at the plant.  When

explaining her Post-Traumatic Stress Disorder diagnosis, she agreed that in her record the

spousal abuse was the first thing Dr. Thomas noted.  She stated that she suffered trauma

at Maytag:  “It was trauma to me.  I almost passed out there.  It was very much a trauma
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to me.  It was worse than anything I’d ever been through, even six marriages.  That place

I couldn’t even say its name for a long time.”

She feels “pushed around,” but stated that her experience at Maytag made it worse.

There, according to Claimant, “I was fatigued, and I was losing weight and tired and hot,

and the stress.  And then my arm hurting, I worked in pain–in pain, crying.”  She stated that

stress causes her to feel hot.  Her stress began shortly after she started there, due to the

sexual harassment from “that man,” and then her stress leveled off before increasing in

2005.

Claimant admitted that when she presented for treatment on August 18, 2004, her

record reflects that she was anxious due to an “ex-male relationship,” and that the record

does not reflect any work-related problems.  Moreover, her weight then was 98.5 pounds,

even though she testified that her weight dropped from 107 to 96 in the last two weeks at

Maytag due to anxiety and sweating.  She was on an anti-anxiety medication then, Xanax.

But she stated that between August 2004 and August 2005, she forgot to take it at times.

She has been upset because she did a good job for Maytag, but that she had to

fight them for benefits.  Any such dealing increases her stress.  But once she began

receiving benefits, her stress improved.  She testified that she was awarded Social Security

disability benefits due to her stress and her carpal tunnel syndrome.

Claimant stated that at the time she left Maytag, she was suffering “excruciating”

pain in her wrist, elbow, arm and head.  The pain began in May or June of 2005.  But she

admitted that while she told her doctor about it, it is not mentioned in her medical record

for August 10, 2005, two days before she quit.  Nor was it mentioned on August 15 or 22.

While she was given an off-duty slip on August 15, 2005, it was for fatigue and anxiety, not
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for her arm, elbow, hand or shoulder.  She presented on August 31, 2005 with diffuse pain

in the right shoulder, elbow and wrist, and was sent for lab work to see if it was rheumatoid

arthritis.  The record for Claimant’s IME with Dr. Fahey reflects that she had numbness and

tingling in all of her fingers starting in 2003; but this is wrong because the symptoms did

not appear until 2004 and did not become serious until 2005.  She stated that she placed

into evidence a note from Dr. Fahey–the only documentation she stated that she

received–in which he could not state that her carpal tunnel was work-related.  Claimant

stated she told Dr. Staggs on October 14, 2005 that she had problems with her right

shoulder, elbow and right for a year and a half.  She testified that Dr. Staggs took her off

work due to her carpal tunnel syndrome, and that she “called the–the corporation Monday

morning, the 15th.”  But unlike Fahey, Staggs did not specialize in nerve issues and referred

her to Dr. Blickenstaff.  Claimant also stated that her last treatment for this condition was

after the IME, with Dr. Blickenstaff.  He recommended surgery.  Claimant is a pack-a-day

smoker; but none of her providers has advised her to quit to help improve her carpal

tunnel.  While her arm does not hurt as bad now as it did in 2005, it still bothers her.

Claimant estimated that it took her two to three minutes to hang a bulkhead that was

not in the basket and four to five minutes if they were in the basket.  With respect to her

heater box job, she stated that the parts for it weighed approximately 7 pounds each and

required her to place them in the machine to be snapped together.  However, she refused

to estimate how long it took her to perform this task.

Although Claimant testified that her arm does not bother her as much now as it did

when she left Maytag, she has not sought gainful employment because “my wrist falls and
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I drop what I have in my hand.  And when I got hot and all that mental stress from them,

it done something to me[.]”

On follow-up by me, Claimant stated that Dr. Thomas and Dr. Desiree Eichorn

treated her at Searcy Medical Center for her mental problems.  As to the timing of the tasks

she performed, she estimated that, if the parts were fine, it took her approximately two to

three minutes to put together a heater box and hang it on the line.  When they were

manufacturing gas dryers, Claimant also had to hang a fan shroud on the line.  To perform

one round of all her tasks–both the bulk heads and the heater box and its related

components–would take two to three minutes.  Later, she stated that her estimate may be

too long.  As for the length of the work day, she testified that it on the 10 ½ hour-days, with

a 30-minute break that was not counted toward the day and two 10-minute breaks that

were.  Thus, she estimated that she spent around 10 hours and 10 minutes on the line on

those days and seven hours, 40 minutes when she worked an eight-hour day.

Kristi Michelle Dilehay.  Called by Claimant and questioned by me, Dilehay testified

that she is the daughter of Claimant.  Dilehay lived with her during a portion of 2005, and

was familiar with her physical condition at that time.  However, she has not accompanied

her on her visits to the doctor.  She stated that around August 2005, Claimant began to

work a lot of overtime and suffered a heat stroke or something similar.  Dilehay observed

her during this time and stated that Claimant could barely function.  She was very weak

and sweaty and her face was extremely red.  Thereafter, Claimant responded more slowly

to things.

As for her arms, Dilehay stated that Claimant complained about them, which was

unusual because she was not prone to complaining.  Her wrist was hurting and her hands
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were becoming numb.  At first, she stated that this occurred shortly before she overheated

in August 15, 2005.  Later, she testified that the arm problems began two months or so

before.  Claimant began to have trouble picking up things weighing eight to ten pounds,

such as a gallon of milk, and had to brace her right hand, the troublesome one, with the

other in order to pick them up.  She still complains that her arm bothers her all of the time.

She testified that Claimant’s mental problems occurred at approximately the same

time as when she became weak and had the heat stroke.  Claimant had been on anxiety

medication previously, five or ten years before, but Dilehay stated that she did not really

need it and that she could not remember why Claimant was taking it.  While she admitted

that she was aware that her mother had suffered physical abuse, she was not sure if the

medication was to treat anything in connection with the abuse.  Prior to August 2005, the

only emotional problems she observed was Claimant having trouble coping with sexual

harassment charges that were not filed and frustration with other conditions at work.

Before her emotional problems began at Maytag, according to Dilehay, her mother was

able to communicate clearly–but she can no longer do so.

When questioned by Respondents, Dilehay stated that she stays with her mother

during the day, and that she has a neighbor that watches out for her as well.  She

described Claimant as strong-willed and able to pull through situations such as the spousal

abuse.  However, she was not aware that Claimant sought treatment for anxiety in 2004

and was prescribed Xanax then.  She stated that Claimant was not the type of person who

would go to the doctor without a good reason.  But Dilehay stated that she did not know

what was bothering Claimant during that time.



Watters - Claim No. F512759 18

As for the heat stroke incident, Dilehay stated that she did not take her mother for

treatment because she refused to go.  She did tell her that things appeared to be black

around her and that she was having trouble with her hearing.  Those conditions have since

improved.

Steven Bennette.  Called by Claimant and questioned by me, Bennette testified that

he has the same mailing address that Claimant used to have, but that they never have

lived together.  He met her at Maytag, where he was employed from May 2001 until the

factory was closed on December 14, 2006.  He was one of two employees on his shift who

worked as a quality control gauge lab tech inspector.  This required that he operate a

computerized measuring machine, or CMM, to measure parts to make sure the holes

placed in them by the presses were in the proper locations.  He also checked bends, folds,

etc. in the parts but did not measure them.  He sampled one part per hour that came off

of each press.  This entailed that he walk around the plant.

Bennette stated that in the course of his job, he became familiar with Claimant’s

work station.  He testified that her job involved front and rear bulk heads, along with heat

duct boxes and shrouds.  The front one weighed around nine pounds, and the rear one

fourteen.  Continuous production problems arose that caused him to become familiar with

that area and what Claimant had observed.  He stated that her job went from simply

handling bulk heads to operating the heat duct box crimper machine each night because

the person operating the latter left an hour to 45 minutes before Claimant did.

With respect to the bulk heads, he described her job as follows:

To remove [the bulk heads] off a overhead line that circulated throughout the
whole plan, from one side to the other.  Several thousand parts hung on that
line–were supposed to be hung on that line.  And it was her job to remove
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them from the line a front and a rear, and then hang them on another moving
line that went behind her.

According to Bennette, problems arose for two reasons.  First, the first shift began stripping

the line of parts, which resulted in there not being parts on the incoming line for one to two

hours.  Second, because the line did not have enough space for all of the bulk heads that

were being run off of the presses, they were being “crammed” into wire cage baskets that

sat on trolleys.  In Bennette’s opinion, the bulk heads were placed in there so tightly that

(1) it was bending the legs of the bulk heads apart and (2) it was virtually impossible for

one person to remove at least the first few bulk heads from the baskets.  He testified that

he witnessed Claimant “fighting with them night after night.”  To remove the first 10 to 15

or so, one would have to stand on the wheels of the cart, approximately nine inches off the

ground, and after using a screw driver to pry the bulk heads apart, jerk on them until they

came out.  Even after this many came out, the others were still a problem to remove.  He

stated that this problem was sporadic but became worse toward the end, when the plant

stopped producing washers and focused solely on dryers and doubled production–which

Bennette testified meant that Claimant’s workload doubled.  He stated that she had to hang

them “[a]s fast as you could get them out of the basket.  And near the end it was worse.

Near the end, it was not a one man job.”  After Claimant left, two to three people were

assigned to the position.  Bennette stated that he tried to intervene on Claimant’s behalf

with her supervisor and was told to mind his own business.  The job required that the two

bulk heads, front and back, be hung at the same time on the line, and Bennette estimated

that toward the end, Claimant was hanging one set every 20 seconds.
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He would not venture an estimate as to how many baskets Claimant would go

through on a given shift, but stated that there were a lot of them.  Bennette stated that

Claimant always worked on the second shift, which was short on parts on the line.  He

characterized her as a “very good, respectful worker” in that before production was

speeded up, she went the extra mile by placing extra parts on the line for the next shift.

In addition, Bennette testified that at times, especially when the person assigned to

the job went to the bathroom or left, as assigned, an hour before Claimant, it fell to

Claimant to work on heater boxes.  She had to operate the crimping machine to put two

parts together, and to hang a total of four parts on the line from that process as well.  While

doing this, she had to keep up her quota of bulk heads.  In August 2005, Claimant was

performing both of these jobs consistently.  However, the amount for each might vary

based on the needs of the line at the time.

Bennette testified that Maytag at this time had an output of 10,000 dryers per shift,

and that Claimant would have handled the parts for all of these and more.  When asked

if it was even mathematically possible for her to have had that much output, Bennette

retreated somewhat from his earlier statement and stated that Claimant was producing

double what she was hired to do.  Each week in August 2005, production was increased.

Bennette testified that he was aware of Claimant’s physical condition in August

2005, based not only on observations at the plant but being in her home.  He stated that

she complained of wrist, elbow and shoulder pain and he witnessed her drop a frying pan

and a coffee cup.  However, Bennette stated that he never witnessed her drop bulk heads

because, in his opinion, they were easier to hold onto because you can wrap your hands

around them.  When attention was called to the fact that he was motioning to his left arm
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at times during his testimony, he admitted that he was not sure which arm she had hurt,

but thought that both bothered her at times.  He stated that he observed her go to the

nurse for a treatment for her hands for at least three months.

As for emotional or mental problems, he stated that he observed Claimant suffer

from fatigue and frustration due to work conditions.  Bennette testified that he was aware

that Claimant was sexually harassed at Maytag, but did not believe that caused her

problems.

When questioned by Respondents, Bennette admitted that there was a lot of

frustration among the workforce at the Maytag plant.  He added, however, that “[n]obody

else had a breakdown.”  He stated that he was aware of her past spousal abuse; Claimant

had shown him a newspaper clipping concern a beating incident involving her.  However,

he observed her to be normal, despite these past problems, prior to problems developing

at Maytag.

When probed regarding bias due to the loss of his job, Bennette testified that he

was not upset that the Maytag plant closed; he thought it was a reasonable business

decision.  He added that while he had yet to obtain another job, he was looking to retrain

and “had money in the bank and . . . severance pay and collected . . . unemployment.”

With respect to the wire baskets, Bennette estimated that there were as many as

28 to 30 bulk heads in them and that it would have taken Claimant one to two minutes to

remove the first ones, which would be the most difficult.  The rest would have been easier.

He refused to estimate how many baskets Claimant worked through each night.

Respondents called no witnesses.
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Records

Claimant’s Exhibit 1 and Respondents’ Exhibit 1.  The medical records of Claimant

that were introduced at the October 23, 2007 hearing and are part of these exhibits reflect

that on August 18, 2004, she presented to Dr. David Staggs as being “still a little anxious,”

with trouble sleeping.  She reported “[h]aving some legal problems with an ex male

relationship.”  When she returned there nearly a year later, on August 10, 2005, she

presented with fatigue and “[s]ome anxiety well controlled by Xanax.”

On August 15, 2005, shortly after her last day at Maytag, she presented as “very

tearful” and lethargic.  Dr. Staggs stated that it was “[o]bvious she’s under a lot of stress

at work and emotionally because of menopausal syndrome.”  He observed deformity and

tenderness of the interphalangeal joints of her fingers.  She was diagnosed as having

anxiety and musculoskeletal pain, and was taken off work for one week.  However, the off-

work slip mentions only fatigue and anxiety.  Claimant was still stressed and very tearful

on August 19, and on August 22 was not any better, although her sleeping had improved.

Dr. Staggs stated that Claimant “[s]eems to be completely unable to cope with stresses

that are going on around her.”  He added that her situation may be related to her work

environment.  He continued to keep her off work until she saw Dr. Rains, to whom he was

referring her.  When informed that Rains was not in her provider network, Staggs instead

referred her to Dr. Jack Thomas.  The appointment was set for September 7, 2005.  The

off-work slip for this visit lists no medical reason that Claimant was being taken off work.

Dr. Staggs noted on August 31, 2005 that Claimant was complaining of “diffuse

musculoskeletal pains, right shoulder, right elbow, right wrist.”  He also noted that she had

slight swelling in the wrist.  On October 14, 2005, Dr. Daniel Davidson, a partner of Staggs’,
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stated that Claimant’s grip strength was normal and that she had full range of motion in the

joints of both arms.  He assessed her as having “vague paresthesias of right arm,

undetermined etiology.”  He continued her on Mobic and prescribed Flexeril.

Claimant underwent an EMG-NCV on November 8, 2005.  Dr. Kyle Blickenstaff

found the results of the nerve conduction study to be consistent with motor and sensory

neuropathy at the carpal tunnel consistent with carpal tunnel syndrome.  He noted that

Claimant was on short-term disability for the past two and one-half to three months, but

that her symptoms have persisted.  He recommended a right carpal tunnel release.  An

unsigned draft of the November 8 study shows that Dr. Peggy Brown diagnosed her as

having mild carpal tunnel syndrome based on the test.

Claimant’s Exhibit 2.  When Claimant presented to Dr. Thomas on September 7,

2005,  she stated that her husband left her with “3 punctured [sic] ribs and punctured

lungs.”  She described herself as unable to handle being ignored or pushed, but added that

she would not complain.  Claimant stated that she has not worked since she “almost

fainted”–that she was  “overworked” and “overstressed” and that she would become “too

hot” and her face would feel “so red.”  Thomas noted that according to the DSM-IV she had

“all 8 of 9 characteristics” and he diagnosed her as having Major Depressive Disorder and

General Anxiety Disorder NOS.  On September 15, 2005 she reported that she shook and

sweated when her daughter drove her by the Maytag plant.  She stated that “[t]hey were

mean–all from the big ones to the little one.”  Claimant added that she was harassed by

“Harvey” and “Patty”–the woman in the office who ignored her complaints about the sexual

harassment.
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Claimant continued to see Dr. Thomas, and was prescribed Zyprexa and Lexapro

by Dr. Davidson.  On October 6, 2005, she told Thomas that while she had suffered

beatings, with broken bones and black eyes, it had never “gotten me down like that place.”

She stated that her greatest fear was going back there.  During this period, she was

complaining of right arm pain and of dropping things as well.

While Claimant was reporting in October 2005 that the medication was helping and

that she was sleeping better, on October 27 2005, she relayed having a nightmare about

having to return to Maytag.  On December 16, 2005, she reported improvement in that she

was no longer crying.  Dr. Thomas’ notes for December 22 reflect the diagnoses of Post-

Traumatic Stress Disorder and Major Depressive Disorder without Psychotic Episodes.

The notes for January 13, 2006, on the other hand, reflect only the latter diagnosis, along

with General Anxiety Disorder NOS.  However, she continued to present with sleeping

problems, complaints of feeling hot, pain in her right arm from the wrist to the shoulder, and

flashbacks of her job.  The notes for March 2, 2006 reflect Major Depressive Disorder and

General Anxiety Disorder diagnoses.  Throughout the spring of 2006, Dr. Thomas’ notes

reflect that Claimant presented with anxiety about obtaining and keeping private disability

benefits from Liberty Mutual.  On April 13, 2006, the notes reflect the diagnoses of General

Anxiety Disorder and Major Depressive Disorder without Psychotic Episodes.  Her final

note, for April 20, 2006, reflects that she was feeling better.  The diagnoses listed on that

date are Major Depression and General Anxiety Disorder.

Claimant’s Exhibit 3.  In addition to copies of what appear to be flyers, this exhibit

contains a July 26, 2007 letter from Dr. Thomas on behalf of Claimant that reads in

pertinent part:
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She was referred to my office by Dr. David Staggs for depression and anxiety
and subsequent assessment revealed a diagnosis of Post-Traumatic Stress
Disorder and Major Depression without suicidal features and also Panic
Attack Disorder with Agoraphobia (not able to be in crowds).  I subsequently
referred her to Brian Harlan, M.D., Psychiatrist and he and I have taken care
of her since she took leave from her work.

Below Thomas’ signature on the letter, his title reads, “Licensed Psychologist.”

Respondents’ Exhibit 2.  On February 10, 2006, Claimant underwent an

independent medical evaluation by Dr. Christian Fahey.  His report reads in pertinent part:

CC:  RIGHT WRIST

PI:  This is a 47 year old female who is right hand dominant.  She is an
assembly line worker for Maytag.  She last worked August 12, 2005.  She
has been on light duty, or off, since.  She has a long history of anxiety and
major depression.  That has been her main reason for being off.  She comes
in today as an independent medical examination.  She was examined in the
presence of her care manager, Ms. Tracy Lawson who works for Genex.

She says she has had numbness and tingling on her fingers for quite some
time.  She has seen multiple doctors in the past for opinions.  Those records
were available for my review.  She has had a nerve test done.  She has
numbness and tingling in all of her fingers except for the right pinky.  She
started her current job in 2003.  She said she had symptoms within several
weeks of sta[r]ting that job.  She denies that she had symptoms before
starting the job, however.  She has not had any injections yet to date.  No
injury she recalls.

PE:  On physical exam she is 5' tall, 105 pounds.  She is a well developed,
well nourished age appropriate female. She is very tearful and cries quite
readily and looks quite anxious.  She is difficult to examine.  She has
difficulty sitting still.  She has almost choreiform type motion.  There is no
atrophy visible on either hand.  Range of motion of the cervical spine,
shoulders, elbows, wrists and digits appears to be normal.  Vibration testing
at 256 Hz is decreased in the median nerve distribution.  It was, however,
very difficult to assess this in anything near an objective fashion as she just
didn’t quite seem to understand the test.  When I attempted two point
discrimination she once again didn’t quite seem to understand.  The only
time I could get her to answer in the positive was at 8 mm on the median
innervated fingers, 5 mm on the small.  She had a popping sensation of the
DRUJ, but she also had the same other finding on the contralateral side.
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There were no lesions present.  Thenar musculature is intact.  No atrophy is
present.

I reviewed her old records....................

IMPRESSION:  I think she does have carpal tunnel.  I think she also has
some significant mental disease including general anxiety and major
depression.  The history given to me, that she had symptoms within weeks
of beginning this job as well as her extensive history of other problems,
would suggest to me that her work is not responsible for more than 51% of
her disease process.  Under Arkansas law, therefore, I would say that this
is not a work related condition.  I think this should be treated.  I think she
should go back and see a doctor in her local area and have an injection
performed and be treated in a nonoperative fashion.  If, and or when the
nonoperative treatment has failed, then she should probably have a surgical
release of her carpal tunnel, but I don’t think it should be under her workers[‘]
comp insurance.

I discussed this with the patient at length.  She understands and will follow
up prn.

ADJUDICATION

A. Compensability

Claimant has contended that she has suffered compensable injuries in the forms

of carpal tunnel syndrome and a mental injury.

Carpel Tunnel Syndrome.  Under Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) (Repl.

2002), “compensable injury” means:

(ii) An injury causing internal or external physical harm to the body and arising out
of an in the course of employment if it is not caused by a specific incident or is not
identifiable by time and place of occurrence, if the injury is:

(a) Caused by rapid repetitive motion.  Carpal tunnel syndrome is specifically
categorized as a compensable injury falling within this definition[.]

The medical evidence, supported by objective findings, shows that Claimant was

diagnosed by Drs. Blickenstaff and Fahey, following an EMG-NCV, as having right carpal

tunnel syndrome.  It is unnecessary to prove rapid repetitive motion when there is a
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diagnosis of carpal tunnel syndrome.  Kildow v. Baldwin Piano & Organ, 333 Ark. 335, 969

S.W.2d 190 (1998).

A claimant seeking workers' compensation benefits for a gradual-onset injury must

prove by a preponderance of the evidence that:  (1) the injury arose out of and in the

course of his or her employment; (2) the injury caused internal or external physical harm

to the body that required medical services or resulted in disability or death; and (3) the

injury was the major cause of the disability or need for treatment.  Ark. Code Ann. § 11-9-

102(4)(A)(ii) & (E)(ii) (Repl. 2002).

I find that the Claimant has proven all of these elements by a preponderance of the

evidence.  Her right carpal tunnel syndrome was an injury causing physical harm to the

body that required medical services, which she has established by medical evidence

supported by objective findings.  Moreover, this condition was the major cause of her need

for treatment.  That, however, leaves the question of whether this injury arose out of and

in the course of her employment for Respondent employer.

Claimant testified that she began work for Maytag in June or July of 2003, but that

the problems with her arm did not begin until 2004.  Her testimony was consistent in this

regard, and she stated that Dr. Fahey’s IME is incorrect in reflecting that her symptoms

began shortly after she started there.  While she stated that her problems began in 2004,

they became much worse in the summer of 2005, when production was accelerated at

Maytag.  That this increase in production took place was corroborated by witness Steven

Bennette.  This was due at least in part to the phase out of washer production at the plant,

leaving only dryers to be manufactured.  Claimant during this period was working a lot of

overtime, 10 hours, 10 minutes a day on the line.  And along with her regular job of taking
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bulk heads off one line and hanging them on another, she also assembled heater duct

boxes and hung them on the line as well.  While she did not perform this latter job

throughout her shift, she did so a significant portion of the time–the last hour of her shift

and when the person holding the position took a break.  Her bulk head quota during this

time was not diminished.  Moreover, the bulk head job during this period had become more

onerous due to the fact that Claimant had to retrieve many of them from steel-cage

baskets, where they had been crammed in to such a degree as to required that they be

removed by prying the first few loose and then pulling on them to free them.

In testifying as to how long it took to perform these respective tasks, Claimant was

hesitant and confused.  She estimated that it took two to three minutes to handle one set

of bulk heads and one heater duct.  Bennette estimated that it would take approximately

20 seconds to hang a set of bulk heads, but took pains to explain that the first ones out of

the basket would take much longer, due to the time required to pry and yank them free.

Bennette at one point testified that because the plant was producing a quota of 10,000

units per shift, Claimant was hanging 10,000 sets of bulkheads, or 20,000 separate pieces.

However, he later retreated from this estimate.  Claimant testified that she was producing

5,000 heater duct boxes per night.  I find these numbers to be improbable; by my

calculation, even in a 10 hour, 10 minute workday, or 610 minutes, she had to hang 16.4

sets of bulk heads and 8.2 heater duct boxes per minute.

Nonetheless, the evidence does show that Claimant was performing an extremely

large number of these tasks each shift.  In other words, she was performing repetitive tasks

that had to be performed rapidly.  See Malone v. Texarkana Public Schools, 333 Ark. 343,

969 S.W.2d 644 (1998).  See also Baysinger v. Air Systems, Inc., 55 Ark. App. 174, 934
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S.W.2d 230 (1996)(multiple tasks can be considered together to determine

compensability).  That her job required rapid repetitive motion is evidence that her right

carpal tunnel syndrome arose out of and in the course of her work at Maytag.  See Owens

v. American Imaging, 2007 AWCC 27, Claim No. F602699 (Full Commission Opinion filed

March 20, 2007).  She complained of pain in her right shoulder, elbow and wrist on August

31, 2005, just 19 days after her last day at Maytag, and was noted to have slight swelling

in the wrist.  Also, there was no evidence that Claimant engaged in outside activities

requiring repetitive motion.  I thus find that, based on the evidence, Claimant’s carpal

tunnel syndrome is a compensable injury.

In making this finding, I am aware that Dr. Fahey opined that her job was not the

major cause of her carpal tunnel syndrome, based on:  (1) the fact that the onset of her

symptoms began in 2003, shortly after she began work there; and (2) her pre-existing

physical problems.  The Commission is authorized to accept or reject a medical opinion

and is authorized to determine its medical soundness and probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett,

67 Ark. App. 332, 999 S.W.2d 692 (1999).  In Cooper v. Textron, 2005 AWCC 31, Claim

No. F213354 (Full Commission Opinion filed February 14, 2005), the Commission

addressed the standard when examining medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
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doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

Based upon my review of the evidence, I am not inclined to credit Dr. Fahey’s findings.

This alleged statement by Claimant as to her symptoms beginning in 2003 does not

comport with her hearing testimony, which I credit.  And not only does he not specify what

her pre-existing problems are that led him to this conclusion, but I do not find that his report

reflects any such problems.  Finally, Fahey’s opinion, that Claimant’s history “would

suggest” that her work was not the major cause of her carpal tunnel syndrome, was clearly

not stated within the requisite reasonable degree of medical certainty.

Mental condition.  Arkansas Code Annotated § 11-9-113, which I find applies to this

issue, provides in pertinent part:

(a)(1) A mental injury or illness is not a compensable injury unless it is
caused by physical injury to the employee’s body, and shall not be
considered an injury arising out of and in the course of employment or
compensable unless it is demonstrated by a preponderance of the evidence;
provided, however, that this physical injury limitation shall not apply to any
victim of crime of violence.
(2) No mental injury or illness under this section shall be compensable
unless it is also diagnosed by a licensed psychiatrist or psychologist and
unless the diagnosis of the condition meets the criteria established in the
most current issue of the Diagnostic and Statistical Manual of Mental
Disorders.

This claim does not involve a crime of violence.  Hence, she must prove that a physical

injury caused her psychological condition.
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The element “arising out of . . . [the] employment” relates to the causal connection

between the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21

Ark. App. 143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment

“when a causal connection between work conditions and the injury is apparent to the

rational mind.”  Id.

To show that an injury arose out of her employment, a claimant must show that a

causal connection existed between the injury and her employment.  Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  An injury occurs “in the course of

employment” when it occurs “within the time and space boundaries of the employment,

while the employee is carrying out the employer’s purpose or advancing the employer’s

interests directly or indirectly.”  Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944

S.W.2d 524 (1997); Pilgrims Pride Corp. v. Caldarera, 54 Ark. App. 92, 923 S.W.2d 290

(1996).

Claimant has contended that she suffered a compensable psychological injury under

Ark. Code Ann. § 11-9-113 because of her work at Respondent Maytag.  I note at the

outset that Dr. Jack Thomas, who I find based on the evidence to be a licensed

psychologist for purposes of the above provision, has assigned various diagnoses to

Claimant on different occasions:  Post-Traumatic Stress Disorder; General Anxiety

Disorder NOS; General Anxiety Disorder; Major Depressive Disorder without Psychotic

Episodes; and Major Depressive Disorder.  During their first session, his notes reflect he

found that according to the DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS

IV that Claimant had “all 8 of 9 characteristics” and he diagnosed her as having Major

Depressive Disorder and General Anxiety Disorder NOS.
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Regardless of whether these are valid diagnoses under § 11-9-113, Claimant has

not proven that she sustained a compensable mental injury because she has not shown

that it was caused by a physical injury.  In testifying as to what at Maytag caused her

mental condition, Claimant attributed it to:  (1) sexual harassment; (2) intense frustration

with her job; and (3) becoming overheated.  Only the third element is physical in nature.

I note also that Claimant has not cited her carpal tunnel per se as a cause–and I cannot

imagine how such an injury would cause a mental injury in any case.

She testified that her work station was only a few feet from a heated vat that washed

the parts and she only had one fan, and that at times she became so hot that a co-worker

sprayed water on her.  She estimated that it was 115 degrees at her work station.

Claimant mentioned many times in her testimony that she would sweat profusely and

would overheat and that her face became very red.  Her daughter, Kristy Dilehay, testified

that in her opinion Claimant suffered a heat stroke or something similar around August 12,

2005 as a result of working at Maytag.  Dilehay observed her during this time and stated

that Claimant could barely function, that she was very weak and sweaty, and that her face

was extremely red.  She stated that after this, Claimant responded more slowly to things.

But Dilehay admitted that Claimant did not undergo treatment for this alleged

condition.  Her medical records are devoid of any reference to a heat stroke or similar

condition.  And Dr. Thomas never attributed her diagnoses to such an occurrence.

Moreover, her treatment records with Dr. Thomas as well as her testimony shows

that Claimant suffered extreme physical abuse at the hands of two different spouses.  And

in 2004 she presented as anxious due to an “ex male relationship.”  She suffered, inter

alia,  blackened eyes, a punctured lung, and three broken ribs during these relationships.
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While Claimant made statements in her treatment records and during her testimony that

her experience at Maytag was worse than the above and that while she had gotten over

her physical abuse she was having trouble putting her negative work experiences behind

her, I cannot credit this.  Dr. Thomas never found her mental condition to be due to

something that arose at Maytag as opposed to the domestic abuse or something else.  For

me to make such a finding would require me to engage in speculation and conjecture,

which I am not permitted to do.  Speculation and conjecture cannot serve as a substitute

for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

For all of these reasons, Claimant has not proven by a preponderance of the evidence that

she sustained a compensable mental injury.

B. Reasonable and Necessary Medical Treatment

Carpal Tunnel Syndrome.  Claimant has contended that she is entitled to

reasonable and necessary medical treatment for this compensable injury.  Arkansas Code

Annotated Section 11-9-508(a) provides that an employer shall provide for an injured

employee such medical treatment as may be necessary in connection with the injury

received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d

153 (2003).  But employers are liable only for such treatment and services as are deemed

necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App.

166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance of the

evidence that medical treatment is reasonable and necessary for the treatment of a

compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  What constitutes reasonable and necessary medical treatment is a

question of fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App.
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13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).

I have reviewed Claimant’s medical records by Drs. Staggs, Blickenstaff and Fahey

in connection with the evaluation and/or treatment of her carpal tunnel syndrome.  At the

outset, I find based upon a review of her medical records that all treatment rendered thus

far for this condition has been reasonable and necessary.

As for further treatment, Dr. Blickenstaff has recommended that she undergo carpal

tunnel release surgery, while Dr. Fahey has instead recommended that she first undergo

an injection and nonoperative treatment and proceed to surgery only if more conservative

measures fail.  As stated above, I am not inclined to credit Dr. Fahey, especially here when

arrayed against Dr. Blickenstaff’s opinion that she should undergo the release.  Therefore,

I find the carpal tunnel release to be reasonable and necessary as well.

Mental condition.  Because I find that Claimant has not proven by a preponderance

of the evidence that she sustained a compensable mental injury under Ark. Code Ann. §

11-9-113, I find that she is not entitled to reasonable and necessary medical treatment for

her mental condition.

C. Temporary Total Disability Benefits

Claimant is seeking temporary total disability benefits for her carpal tunnel syndrome

as well as for her alleged mental injury.

Carpal tunnel syndrome.  With respect to this injury, Claimant is entitled to

temporary total disability benefits “during the healing period or until the employee returns

to work, whichever occurs first . . . .”  Ark. Code Ann. § 11-9-521(a) (Repl. 2002).  See

Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing
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period ends when the underlying condition causing the disability has become stable and

nothing further in the way of treatment will improve that condition.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that

the disability lasted more than seven days.  Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2002).

I find that based on the evidence, Claimant is still in her healing period.  When she

last saw Dr. Blickenstaff on December 27, 2005, he recommended carpal tunnel release.

Respondents refused at that time to pay for the surgery.  At the time of that visit, bracing

and anti-inflammatory medications had not done much to improve her condition.  At the

hearing, Claimant testified that while her right wrist was somewhat better since ceasing

work at Maytag, it still gives her problems.  She also testified that she has not worked

anywhere since August 12, 2005.  Claimant is thus entitled to temporary total disability

from August 13, 2005 to a date yet to be determined.

Mental condition.  Section 11-9-113(b)(1) provides:  “Notwithstanding any other

provision of this chapter, where a claim is by reason of a mental injury or illness, the

employee shall be limited to twenty-six (26) weeks of disability benefits.”  However, since

she has not proven that she sustained a compensable mental injury under § 11-9-113, I

find that she is not entitled to temporary total disability benefits for her mental condition.

D. Average Weekly Wage

Arkansas Code Annotated Section 11-9-518 provides:

(a)(1) Compensation shall be computed on the average weekly wage earned
by the employee under the contract of hire in force at the time of the accident
and in no case shall be computed on less than a full time workweek in the
employment.

. . . .
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(b) Overtime earnings are to be added to the regular weekly wages and shall
be computed by dividing the overtime earnings by the number of weeks
worked by the employee in the same employment under the contract of hire
in force at the time of the accident, not to exceed a period of fifty-two (52)
weeks preceding the accident.

(c) If, because of exceptional circumstances, the average weekly wage
cannot be fairly and justly determined by the above formulas, the
commission may determine the average weekly wage by a method that is
just and fair to all parties concerned.

A Form AR-W, Wage Statement Immediately Preceding Injury Date, was not offered

at the hearing.  In her testimony, Claimant stated that at the time she left Maytag, she was

making $13.32 per hour.  She earned time-and-a-half for working overtime, and estimated

that she worked approximately 55 hours per week in the last year of her employment there.

But this was only an estimate.  I do not believe that I have sufficient evidence before me

to reach this issue.  I thus will consider this a reserved issue.

E. Offset

Respondents have argued that in the event Claimant is awarded temporary total

disability benefits, there must be an offset under Ark. Code Ann. § 11-9-411 for the short

and long-term disability Claimant has drawn.

Section 11-9-411 provides in pertinent part:

(a) Any benefits payable to an injured worker under this chapter shall be
reduced in an amount equal to, dollar-for-dollar, the amount of benefits the
injured worker has previously received for the same medical services or
period of disability, whether those benefits were paid under a group health
care service plan of whatever form or nature, a group disability policy, a
group loss of income policy, a group accident, health, or accident and health
policy, a self-insured employee health or welfare benefit plan, or a group
hospital or medical service contract.

Claimant testified that her prehearing filing (which again has been blue-backed to the

record) accurately reflects the disability benefits she has received.  She drew short-term
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disability from September 15, 2005 until March 24, 2006, and has been on long-term

disability from March 24, 2006 until through the time of the hearing.  This was also a Liberty

Mutual policy furnished through Maytag.  I find that Respondents are entitled to a dollar-for-

dollar offset for these benefits for these periods.

Rehabilitation

Claimant also asks that she be awarded rehabilitation.  This is governed by Ark.

Code Ann. § 11-9-505(b)(1) (Repl. 2002), which provides:

In addition to benefits otherwise provided for by this chapter, an employee who is
entitled to receive compensation benefits for permanent disability and who has not
been offered an opportunity to return to work or reemployment assistance shall be
paid reasonable expenses of travel and maintenance and other necessary costs of
a program of vocational rehabilitation if the commission finds that the program is
reasonable in relation to the disability sustained by the employee.

Claimant is not entitled to relief in the form of this type of compensation because she has

neither asked for nor been awarded permanent disability benefits.

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


