BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F701000
MATTHEW VAN W E, EMPLOYEE CLAI MANT
BOB ROGERS CHEVROLET OLDS, EMPLOYER RESPONDENT
TECHNOLOGY | NSURANCE/
CRAWFORD & COMPANY, CARRI ER/ TPA RESPONDENT

OPINION FILED MARCH 14, 2008

A hearing was held before ADM NI STRATI VE LAW JUDGE CHANDRA HI CKS
on January 17, 2008, in Fort Smth, Logan County, Arkansas.

The cl ai mant was represented by The Honorabl e Laura MKi nnon,
Attorney at Law, Fayetteville, Arkansas.

The respondent was represented by The Honorable Les Evitts |11,
Attorney at Law, Fort Smth, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon January 17,
2008, in Fort Smth, Arkansas. A Prehearing Order was entered in
this case on June 29, 2007. This Prehearing Order set forth the
stipulations offered by the parties, the issues to be litigated,
and their respective contentions.

The follow ng stipulations were submtted by the parties
either during the prehearing conference or at the tinme of the
heari ng, these are hereby accept ed.

1. The Arkansas Workers’ Conpensation Conmm ssion has

jurisdiction of the within claim



2. The enpl oyee-enpl oyer rel ationship existed at al
rel evant tinmes between the parti es.

3. The claimant is entitled to a weekly conpensation rate
of $220.00 for tenporary total disability and $165.00 for
permanent partial disability.

By agreenent of the parties, the issues to be presented at the
hearing are as foll ows:

1. Conpensability of the claimant’s right knee injury.

2. Related nedical.

3. Tenporary total disability from February 1, 2007, to a
date yet to be determned. (At the tinme of the hearing, the
claimant withdrew his request for tenporary total disability).

4. Attorney’s fee.

The cl ai mant contends that he sustained a conpensable injury
arising out of and in the course of his enploynent with the
respondent on or about Cctober 30, 2006. C ai mant contends
entitlement to workers’ conpensation benefits as set forth in the
I ssues response in the pre-hearing nenorandum and specifically,
reasonabl e, necessary, and rel ated nedi cal expenses; tenporary
total disability benefits; Ark. Code Ann. 8§ 11-9-505 benefits
(reserved); unpaid further nedical benefits that |ater becone
controverted(reserved); permanent partial/total disability
benefits (reserved) and/or rehabilitation benefits (reserved);

and controverted attorney fees. All other benefits are reserved



under the Act.

Respondents contend that the clainmant did not sustain a
conpensabl e injury during the course and scope of his enpl oynent
with the respondents while he was perform ng enpl oynent-rel ated
services and, therefore, the claimant is not entitled to any
benefits. Additionally, the respondents state that no
conpensabl e event is the najor cause of the claimant’s current
disability or need for nedical treatnent. Additionally, the
respondents state that any additional nedical treatnent sought by
the claimant is not reasonable or necessary as a result of a
conpensabl e injury. The respondents further contend that the
medi cal treatnment sought by the claimnt is not authorized,
reasonabl e or necessary as a result of a work-related injury.

The docunentary evidence submitted in this case consists of
the Comm ssion’s Prehearing Order of June 29, 2007, as it has
been marked as Comm ssion’s Exhibit 1. The claimnt’s nedical
evi dence was marked as Clainmant’s Exhibit 1. The respondents’
docunentary records were nmarked as Respondents’ Exhibit 1. The
claimant’ s deposition transcript was nmarked as Respondents’

Exhi bit 2.

The followi ng witnesses testified at the hearing: the

claimant and M. Bob Rogers.

DISCUSSION

The clai mant, age 22 (1/29/86), had worked approxi mately one
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year for the respondent as a technician. The claimant’s job
duties included, but was not limted to oil changes, and basic
mechani cal and engine repairs. The clainmant worked fromeight to
five, Monday through Friday. Wth respect to the incident of
Oct ober 30, 2006. The claimant testified that he got to work
right at eight o’ clock and punched in by tinmecard. According to
the claimant, he had sone pre-delivery orders that he had to
i nspect and clean up and put sone “nerf bars” on, and things of
that nature. He testified that about an hour after he had been
there, M. Rogers cane back and asked themif they could go to
his house and unload a piano for him The claimnt admtted that
he and Nel son Inman, an oil technician, Keith, Neil and Robby
went out to M. Rogers’ house to unload the piano fromthe back
of a pickup truck into his hone.

Wth respect to his injury, the claimant testified:

Q ... And we were proceeding with unloading the truck

and when | stepped off the back of the tailgate to pul

the piano off, and nmy knee just — pow, a really | oud

sound, and | just went to the ground. | was feeling

real ly bad.

The claimant essentially testified that he next |eaned
agai nst an adj acent vehicle in the garage and held his knee
trying “not to get all sick.” The clainmant described the piano
as being upright, with only the keyboard in front. According to

the claimant, M. Rogers was there hel ping, watching and telling

them what to do, as this was his personal residence.



He admtted that this was his first visit to M. Rogers’
home. The claimant deni ed that he had ever done anything for M.
Rogers after hours or on a vol unteer basis.

According to the claimant, on the way back to the shop, M.
Rogers asked if he needed to go to hospital, but he deci ded not
to at that point and attenpted to work through it. The clai mant
essentially testified that when he got back to the shop, he sat
down and rel axed for awhile. The claimant testified that
physically he is fine, except his leg hurts, as his leg is the
only thing that was hurt during the incident.

The claimant admtted that a couple of days after the
i ncident, he asked M. Rogers if he could go to the doctor and he
had Ms. Jan(one of the secretaries) set up an appoi ntnent for
himto see Dr. Buckley, and he did so. According to the
claimant, he took half a day off that norning to go to doctor,
and went back to work that afternoon. The clainmant admtted to
bei ng sent by Dr. Buckley for x-rays and later an MRI. According
to the claimant, a couple of days later, he was scheduled to be
eval uated by a surgeon, but when he got there, he was advised
that the doctor (Dr. Trussell) would not see him because the
bills were being paid. The claimant testified that he went back
to work and told Jan, and she said she would take care of it, but
that is as far as he went with it. He admtted he did not have

the noney to pay for the visit with Dr. Trussell



According to the claimant, he continued to work for the
respondent through January. The claimant nmintains that after he
went to visit his parents for a week during Christnas, when he
got back, Van (M. Rogers’ son) gave hima warning for taking a
week off. He maintains that he told the appropriate people
before taking | eave, as he calendared it about two nonths ahead
of tine.

After the warning, the claimant admtted he went back to
wor k and worked up to the end of January, the begi nning of
February. The claimant admtted to being di scharged on a
Thursday by Van. He admtted to applying for unenpl oynent
benefits, but not too nuch | onger after that, he got a job at
Hodges in Russellville, so he did not receive any benefits.

Since this tinme, the claimant admts that he has been working.

He deni ed havi ng done sonething at his new job or at hone to nake
his knee worse. According to the claimant, since injuring his
knee during the piano incident, it has remained the sanme, as it
hurts everyday. The clainmant testified that he has been in
excruci ating pain and he has no control over which way his knee
is going to go, and he has to try and keep it as straight as he
can. The claimant further testified, “If not, it’'s just going to
pop out, and it really hurts, just pain fromthe ankle all the
way up to your backbone.”

As of the date of the hearing, the claimant testified he was



taki ng i buprofen and aspirin about three tines a day. The
clai mant admtted he has not had the noney to see a doctor. The
claimant admitted he would |like to have his knee fixed.

The cl ai mant deni ed havi ng cl ocked out when he went to M.
Rogers’ home. The cl ai mant deni ed being given the option as to
whet her he had to go to M. Rogers’ honme, nor was the word,
“volunteer” used. The claimant admtted he was paid for a full’s
day pay on the day of the incident, as he clocked out at five.

On cross exam nation, the claimnt admtted he had worked
for the respondent since July of 2006, which was about three
nont hs before his Cctober 2006 incident.

The claimant admtted he hurt his knee stepping off of the
truck. He further admtted he was hol ding part of the weight of
the piano along with Neil, when he fell down.

He also admitted that M. Rogers asked himduring the
afternoon and that norning if he needed to go to doctor. The
claimant admitted to seeing Dr. Buckley on Novenber 1st.

The claimant admtted he was not aware that M. Rogers paid
Dr. Buckley' s bill, the radiologist’s bill, and the bill for the
MRI, all of which were pain in Novenber of 2006. He further
admtted no one had asked himto pay those bills. However, he
admtted that the real reason he did not go see Dr. Trussell was
because the workers’ conp insurance people told himthat they

were denying his claim The claimant further admtted to having



wor ked for the respondent fromthe tine of the incident, Cctober
30", through February 1%, at which point he was fired.

The claimant admtted he testified during his deposition
he did not know whey he was fired because he was not really clear
on why they fired him He denied having received fromthe
respondent, copies of conplaints fromcustoners about the work
they had to redo. He further denied having gotten notice that he
was bei ng di scharged for taking off work and not cl ocking in,
because had witten in his tine on a timecard instead of clocking
in because he was not there.

The claimant essentially admtted that he testified during
hi s deposition that he had not pursued unenpl oynent benefits
because his wi fe was maki ng good noney, therefore he was going to
work on his own as a nmechanic for friends and relatives. He also
admtted to having testified that the reason he went back to try
and get a job at Hodges Heavy Duty was because he not naki ng
enough nmoney on his own. The clainmant admtted to having gone to
wor k for Hodges Heavy Duty on March 30, 2007, as he was off work
a couple of nonths rather than a coupl e of weeks.

On redirect exam nation, the claimnt essentially admtted
he did not think he had a choice about assisting with the piano.

M . Bob Rogers, the owner and operator of Bob Rogers
Chevrolet Ods, also testified during the hearing. M. Rogers

testified he has owned the conpany forty(40)years and sone few



days. M. Rogers admtted to having stated he needed three big
strong boys to go with himto his house to unload a little piano.
He deni ed having told any of the nen they had to go; instead, he
mai ntains it was a volunteer deal. M. Rogers denied that this
was in any way related to their enploynent. However, he admtted
he did not nmake them cl ock out, as they received their regular
pay. M. Rogers admitted he heard the claimant say, “Ch, ny knee
hurt....” According to M. Rogers, the clainmnt went over and
held onto the back of his wwfe's car, and stated, “Boy, that
hurt.” He admtted to having offered to take the claimant to the
doctor, but he told himhe would be all right. M. Rogers
testified that the claimant told himhe got hurt a long tine ago,
and that it was an old football injury. He admtted that there
was no denying that the claimant hurt his knee, but he told him
it was an old football injury.

M. Rogers adnitted he asked the clainmant during the
eveni ng break how he was doing, and he stated “Not too good.”
According to M. Rogers, he also asked if the clainmant wanted him
to run himto doctor and he said, “No, I'll be all right.”
According to M. Rogers, Jan deni ed having nmade the appoi nt nent
for the claimant to see Dr. Buckley. He testified the claimnt
went to see Dr. Buckl ey because he said that he was his doctor.
According to M. Rogers, he would not have sent the claimnt to

see Dr. Buckley, instead, he would have sent himto his brother’s



grandson who is a doctor. According to M. Rogers, the two are
in the sane clinic. However, he admtted to paying for the
claimant’s Novenber 1%t visit with Dr. Buckley, which was $75. 00,
and $28.00 for the radiologist to read the x-rays. He al so
admtted to paying $972.00 for the MR, as all of these were paid
in Novenber of 2006.

M. Rogers vehenently denied that the clai mant was
di scharged due to the filing of his workers’ conpensation claim
M. Rogers gave an extensive explanation as to why the clai mant
was di scharged, as all of these reasons related to poor work
performance, and his failure to clock in and clock out on a
particul ar day.

On cross exam nation, M. Rogers admtted he could agree
that the claimnt got hurt while lifting a piano. He further
agreed the claimant was did not clock out when he went to his
house to help with the piano. He admtted he never told the
claimant it was a volunteer deal (for himto help with noving the
pi ano) .

A review of the nedical evidence shows that the claimant saw
Dr. Dougl as Buckl ey on Novenber 1, 2006, due to conplaints of
right knee pain and other related synptons. Dr. Buckley
reported:

SUBJECTI VE: Matt Van We on October 30 stepped off a

truck while holding a heavy part. He felt his right

knee pop as it went sideways. That night, it swelled
quite a bit. It has been painful ever since the
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accident. He has had no previous knee probl ens ot her
than a mnor injury ten years ago with no interva
troubl e what soever. The knee feels unstable. It feels
like it is going to give away. He cannot flex it nore
t han about 60 degrees. It remains swollen and painful.

* k% *

ASSESSMENT:
1. Internal derangenent of right knee, probably
meni scal tear

PLAN:

1. WIIl obtain plain filnms today and MRl next week.
2. Appointnment with Orthopaedics to follow

3. Relafen 500 b.i.d. in the interim

4. He is to avoid re-injuring it by running,

junpi ng, or squatting, but he may do static quad
exerci ses.
5. Recheck as needed.

The clai mant al so underwent x-rays that same day, with the
foll owi ng i npression, "No acute pathol ogy presently detected.”
On Novenber 6, 2006, the claimant underwent an MRl of

the right knee, with the follow ng inpression:

1. Conplete ACL tear with knee joint effusion.

2. Posteronedi al popliteal/Baker’s cyst containing
sone debris and neasuring about 5 x 2 cm

3. Slight free edge fraying of the body, posterior
horn nedi al neni scus. No neniscal tear

On March 5, 2007, Dr. Buckley wote:

This letter is to confirmthat the above Matthew Van
W e underwent MRl inmaging of his right knee on Novenber
6, 2006. This test was ordered because of the findings
of pain, swelling, decreased range of notion and
instability on his clinical exam nation on Novenber 01,
2006. The findings on the MR included conplete ACL
tear as well as sone danage to the nedial neniscus and
he was referred to orthopedics for further eval uation
and treatnment. Further details are avail able by
contacting nmy office.
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Dr. Buckley reported the foll ow ng conclusion on Septenber

20, 2007:

Based upon sone objective nedical findings and within a
reasonabl e degree of nedical certainty, it is ny

opi nion that Matthew Van We sustained a work-rel ated

I njury on or about the above date, which was the major
cause of the patient’s need for nedical treatnent and
any resulting disability.

In a second letter on that sane date, Dr. Buckley wote the
fol | ow ng:

This letter confirnms that ny medical records, chart,

and narratives regardi ng the above patient are

supported by objective findings and are stated within a
reasonabl e degree of nedical certainty.

ADJUDICATION

The crucial issue for determination in this matter is
whet her the cl aimant was acting within the course and scope of
his enploynment at the time of his right knee injury on October
30, 2006.

Ark. Code Ann. 8§ 11-9-102(4) provides:

(A) "Conpensabl e injury" neans:

(i) An accidental injury causing internal or
external physical harmto the body. . . arising
out of and in the course of enploynent and which
requi res nedical services or results in
disability or death. An injury is "accidental"
only if it is caused by a specific incident and
is identifiable by time and place of
occurrence[.]

(B) "Conpensabl e injury" does not include:

(ti1) I'njury which was inflicted upon the

enpl oyee at a tinme when enpl oynent services were
not being perforned or before the enpl oyee was
hired or after the enploynent relationship was
term nated|. ]
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The test for determ ning whether an enpl oyee was acting
within the "course of enploynent” at the time of the injury
requires that the injury occur within the tine and space
boundari es of the enpl oynent, when the enployee is carrying out
t he enpl oyer's purpose or advancing the enployer's interests

directly or indirectly. Pilgrinms Pride Corp. v Caldarera, 54

Ark. App. 92, 923 S.W2d 290 (1996).

In the present matter, although the claimant was not
performng his customary duties as a technician, the evidence
denonstrates that he was in fact acting wwthin the course of his
enpl oynent and providing enpl oynent services at the tinme of his
right knee injury on Cctober 30, 2006.

The claimant credibly testified that on the norning of the
incident, M. Rogers (the owner of Bob Rogers Chevrol et
A ds/ respondent - enpl oyer) cane back and asked if he and sone
ot her coworkers could go with himto his house, to help unload a
pi ano fromthe back of a pickup truck and place it inside of his
hone. The claimant’s testinony denonstrates that M. Rogers gave
i nstructions and assisted with the noving of the piano. The
claimant testified he did not clock out to go to M. Rogers’ hone
to assist in noving the piano, and he admitted to having received
a full’s day pay on the day of the incident, as the accident
occurred during his regular working hours. The testinony
elicited fromM. Rogers during the hearing corroborates the

claimant’s testinony in this regard. The purpose of the
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claimant going to M. Rogers’ hone was to assist in unloading a
pi ano froma pickup truck, and placing it inside his hone. So

| ong as the clai mant was advanci ng the purpose of noving the
piano to the appropriate area inside of M. Rogers’ hone, he was
furthering the interest of his enployer. Here, the record is
replete with testinony fromthe claimnt and M. Rogers that the
claimant’ s knee injury occurred as he assisted with unloading the
piano fromthe tailgate of the pickup truck. The claimant’s
activities at the time of his injury were clearly consistent with
advancing his enployers’ interest of unloading the piano fromthe
truck so that it could be placed inside of M. Rogers’ hone.

Under these circunstances, | find that at the tine of the
claimant’ s knee injury, he was engaged in conduct that was
directed and controlled by his enployer for the sole purpose of
ultimately transferring the piano to the inside of M. Rogers’
hone. As such, the clainmnt has net his burden of proving by a
preponderance of the credi ble evidence that he was perform ng
“enpl oynent services” when his right knee injury occurred. See

Engle v. Thonpson, 96 Ark. App. 200, = S W 3d ___ (2006).

Wiile | realized that M. Rogers has nmade pronpt paynent for
all of the claimant’s nedical treatnent of record, | find that
the claimant proved that all of the nmedical treatnment of record
was reasonably necessary in connection with his conpensabl e
I njury, pursuant to Ark. Code Ann. 8§ 11-9-508(a). The cl ai mant
has al so established by a preponderance of the evidence that the

orthopaedic referral for evaluation and treatnent as recommended
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by Dr. Buckley is reasonably and necessary treatnent for his knee
injury. | am persuaded by Dr. Buckley’'s March 5, 2007, opinion
that an orthopaedic referral is appropriate considering the
findings on the MR, which included a conplete ACL tear as well
as sone danmage to the medial nmeniscus. | amfurther persuaded by
Dr. Buckley’s Novenber 1° reporting of pain, swelling, decreased
range of notion and instability on the claimant’s clinica
exam nation. The claimant also credibly testified that as of the
date of the hearing, he continues with severe knee pain and
rel ated synptons due to his conpensable injury.

Because the claimant’s injury occurred after July 1, 2001, |
find that 1| amw thout statutory authority under Ark. Code Ann. 8
11-9-715 to award the claimant’s attorney an attorney’s fee on
the nedi cal benefits specifically awarded herein.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Conpensation Commi ssion has
jurisdiction of the within claim

2. The enpl oyee-enpl oyer relationship existed at al
rel evant tines.

3. The clainmant was earning sufficient wages to entitle
himto a weekly tenporary total disability conpensation
rate of $220.00 and $165.00 for pernmanent parti al
disability.

4. The claimant proved by a preponderance of the credible
evi dence that he was acting within the course and
scope of his enploynent at the tinme of his right knee
injury on Cctober 30, 2006.

5. The claimant proved by a preponderance of the evidence
that the nedical treatnment of record was reasonably
necessary in connection with his conpensabl e right
knee injury. He also established by a preponderance of
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the evidence that the orthopedic referral for further
evaluation and treatnent is reasonably necessary
medi cal treatnent for that injury.
AWARD
The respondents are directed to pay benefits in accordance
wi th the Findings of Fact and Concl usions of Law set forth in
this Opinion.
Al'l other benefits are reserved under the Act.

IT IS SO ORDERED.

CHANDRA HICKS
Administrative Law Judge

CH/ml
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