
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F800848

GEORGE VAN METER CLAIMANT

PEACOCK ENTERPRISES RESPONDENT
SELF INSURED THROUGH ARKANSAS TRUCKING
ASSOCIATION TRUST

RETENTION MANAGEMENT SERVICES, TPA           RESPONDENT

OPINION FILED OCTOBER 2, 2008 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by CHARLES MULVEY, JR., Attorney, Fort Smith, Arkansas. 

Respondents represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on July 22, 2008, in Fort Smith,

Arkansas. A pre-hearing  order was entered in this case on May 14, 2008.  This pre-hearing

order set out the stipulations offered by the parties and outlined  the issues to be litigated

and resolved at the present time.  Immediately prior to the commencement of the hearing,

a  clerical error was corrected that being in the style of the case to indicate that Retention

Management Services is the third party administrator for the self insured employer.   At the

claimant’s request and with the consent of the respondents, the first issue was amended to

reflect that the claimant was now contending that he had only sustained a compensable

injury to his left shoulder in the motor vehicle accident of October 28, 2007, and had

abandoned his contention of a compensable injury to his spine in this accident.  A copy of

this pre-hearing order with those amendments noted thereon was made Commission’s

Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On October 28, 2007,  the relationship of employee-self insured employer-

TPA existed between the parties.
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2. The appropriate weekly compensation benefits are $478.00 for total

disability and $359.00 for permanent partial disability.

3. The claimant was involved in an employment related motor vehicle accident

on October 28,2007.

4. The claim is controverted in its entirety.

By agreement of the parties, the  issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the claimant sustained a compensable injury to his left shoulder in

the motor vehicle accident of October 28, 2007.

2. The claimant’s entitlement to medical services, temporary total disability

benefits from October 29, 2007 through a date yet to be determined.

3. Appropriate attorney’s fees.

4. The effect of Ark. Code Ann. §11-9-701 on all benefits accruing prior to

January 25, 2008.

In regard to these issues, the claimant contends:

“The claimant sustained injuries in the course and scope of
employment. The respondent employer failed to report the
accident (it was reported by filing an AR-C on 1/25/08) and no
medical treatment was offered to the claimant.”

In regard to these issues, the respondents contend:

“Respondents contend that while the claimant was involved in
a motor vehicle accident on 10/28/07, he did not suffer any
injuries from that accident.  The claimant has failed to provide
any medical documentation supporting an injury or
entitlement to medical or indemnity benefits associated with
the same.  Additionally, respondents contend that they did not
receive notice of any claimed injury until 1/25/08 and should
not be liable for benefits until receipt of actual notice of a work
related injury.”

 DISCUSSION

The central issue in this case is whether the claimant sustained a “compensable

injury” to his left shoulder in an employment related motor vehicle accident on October 28,
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2007.  The burden rests upon the claimant to prove all of the facts necessary to establish

a “compensable injury”, as that term is defined by the Act.  

As the claimant is alleging a compensable injury that was caused by a specific

incident (i.e. the October 28, 2007 motor vehicle accident), the claimant must prove the

existence of a physical injury to his left shoulder that satisfies the definitional requirements

of Ark. Code Ann. §11-9-102(4)(A)(i).  These definitional elements are:

(1) The injury must arise out of and in the course of the
employment;

(2) The injury must be caused by a specific incident;

(3) The injury must be identifiable by time and place of
occurrence;

(4) The injury must cause internal or external physical
harm to the claimant’s body;

(5) The injury must require medical services or result in
disability.

Clearly, the claimant was involved in an employment related motor vehicle accident

on October 28, 2007.  This accident occurred while the claimant was driving one of the

respondent’s trucks in furtherance of his employment with the respondent.  In order to

satisfy the first three definitional requirements of Ark. Code Ann. §11-9-102(4)(A)(i), the

claimant must prove the existence of a causal relationship between a physical injury to his

shoulder and the employment related motor vehicle accident on October 28, 2007.  

The claimant testified that, on October 28, 2007, he struck the rear-end of a vehicle

causing a domino effect that resulted in some damage to the claimant’s truck and extensive

damage to several of the vehicles.  Various injuries were sustained by some of the

individuals in the other vehicles. The claimant further testified that when the collision

occurred he was thrown forward against his seat belt and the steering wheel of his truck.

In this process, his shoulder was “jerked”.
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  Not long after the accident, the claimant called Raymond Peacock, one of the

owners of the respondent, and advised him of the motor vehicle accident.  He stated that

Mr. Peacock inquired if he had been injured and that he advised Mr. Peacock that he had

not .  The claimant testified that shortly after this conversation, he again called Mr. Peacock

and advised him that he had gotten a ticket and that his truck was being towed to a truck

stop. After this  conversation, the claimant stated that he went, on his own, to a medical

facility and had a drug/alcohol test performed. However, there is no indication that the

claimant sought any medical treatment for difficulties with his left shoulder, at that time.

The accident report by the New Mexico state police indicated that the motor vehicle

accident involved the claimant’s semi-tractor trailer truck and a number of other vehicles.

Although it noted injuries to various persons in the other vehicles, it was specifically noted

that the claimant denied any injuries and was not complaining of any difficulties. Based

upon the accident investigation, the claimant was cited for careless driving.

The claimant testified that on Tuesday, October 30, 2007, he departed New Mexico

with only the tractor to return it to the respondent’s facility in Van Buren, Arkansas.  He

stated that on the way, he began “hurting so bad” that he decided to stop at the Veteran’s

Administration facility in Amarillo, Texas, for evaluation.  He testified that he again called

Mr. Peacock and advised him of this action.

Curiously, the only report or record tendered into evidence regarding this October

30, 2007 evaluation to the Veteran’s Administration facility in Amarillo, Texas, is an x-ray

report. This x-ray report records a clinical history of a motor vehicle accident. However, it

indicates that x-rays were only taken of the claimant’s lumbar spine.  There is no evidence

of any x-rays  or other examinations that involved the claimant’s left shoulder or any

mention of complaints and difficulties with the claimant’s left shoulder.  

The claimant testified that after his examination at the Veteran’s Administration

facility in Amarillo, Texas, he proceeded to Van Buren, Arkansas, and dropped off the
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tractor at the respondent’s “yard.”  It was his further testimony that he advised the

respondent that he “was hurting” and that the muscle relaxers he was taking were making

him sleepy and tired.  He stated that when he returned to the respondent’s yard, several

days later, he was advised that he had been terminated. This would clearly not be an

unexpected or unusual occurrence in light of the multi-vehicle personal injury accident and

resulting ticket. The claimant stated that on this visit he again  advised  the respondent that

he was again going to the Veteran’s Administration for medical care.

Debra Perito, the respondent’s safety director and daughter of the owner, testified

that she had several conversations with the claimant after the motor vehicle accident. She

further stated that she did not recall the claimant ever advising her that he had been injured

in the motor vehicle accident, specifically an injury to his left shoulder.

The claimant’s testified that he returned to the VA facility in Fort Smith, shortly after

his termination. He also stated that he was advised to obtain MRI’s.  However, the claimant

has offered no reports or records dealing with these visits. In fact, he has offered no medical

reports or records to indicate that he sought or received any treatment for difficulties with

any portions of his body, particularly his left shoulder, from the Veteran’s Administration

facilities or any other medical provider during November and December of 2007.

The medical evidence shows that the next medical services the claimant received

were from Dr. Thomas Cheyne, a sports medicine specialist at the River Valley

Musculoskeletal Center.  The claimant appears to have seen Dr. Cheyne on February 1,

2008.  Curiously, the claimant has tendered no reports or records from Dr. Cheyne,

concerning this evaluation.  Instead, the claimant has only tendered a billing statement that

reflects that the claimant apparently received a new patient evaluation and x-rays on

February 1,  2008. This billing statement does show a change for x-rays of  one or both of

the claimant’s shoulders.  However, the actual x-ray report (Respondent’s Exhibit No. 1,
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page 44), contains only interpretations of x-rays of the claimant’s  cervical spine, lumbar

spine, and pelvis. 

An MRI of the claimant’s  shoulder was performed at the Veteran’s Administration

facility in Fayetteville, Arkansas, on May 1, 2008.  The report of this study is somewhat

confusing.  This report notes that the reason for the study is an MRI of the claimant’s right

shoulder.  It also records a clinical history of only “shoulder pain and loss of internal and

external rotation”.  The report  does state that an MRI was performed on the claimant’s left

shoulder.  This study was interpreted as showing no evidence of rotator cuff tear and no

significant degenerative changes.  The only defect observed is a possible  superior labral

tear. This possibility is based upon what is described as “subtle  increased signal is present

within the superior labrum which may represent a labral tear”.

The medical evidence presented further reveals that the claimant has a long hstio4ry

of significant difficulties involving his cervical spine, thoracic spine, right shoulder, and

various other portions of his anatomy.  He has received extensive treatment over the years

through various Veteran’s Administration facilities.

After consideration of the evidence presented, it is my opinion that the claimant has

failed to prove by the greater  weight of the credible evidence that his motor vehicle accident

of October 28, 2007, caused any physical injury to his left shoulder.  The claimant has

offered no medical evidence, whatsoever, on the issue of causation of any left shoulder

difficulties he may be experiencing.  In fact, he has offered no medical evidence that would

be of any help whatsoever, in the resolution of this issue.  The claimant’s testimony is the

only evidence he has presented to prove a causal relationship between any left shoulder

difficulties, which he may now be experiencing, and the employment related motor vehicle

accident of October 28, 2007.  This testimony is simply not sufficiently credible to prove the

existence of this causal relationship.  The claimant’s testimony is clearly contrary  to the

statement he gave the New Mexico state police officer shortly after the motor vehicle
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accident.  The record reveals that the claimant has received previous employment related

injuries and had prior workers’ compensation claims.  Yet, he did not take any action to

compel the respondent to provide him with medical treatment or disability benefits for

almost three months following the motor vehicle accident.  In fact, the more credible

evidence indicates that he did not even report an injury to his left shoulder to the

respondent until he filed this claim in January of 2008.   The medical evidence he has

presented fails to show that he sought any medical treatment for or made any complaints

with his left shoulder for at least three months following the motor vehicle accident.  

The claimant’s failure to prove the existence of a causal relationship between any

difficulties which he may now be experiencing with his left shoulder and the employment

related motor vehicle accident of October 28, 2007, is fatal to his claim.  I have no

alternative but to deny and dismiss this claim in its entirety.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. On October 28, 2007, the relationship of employee-self insured employer-third

party administrator existed between the parties.

3.  On October 28, 2007, the claimant earned wages sufficient to entitle him to

weekly compensation benefits of $478.00 for total disability and $359.00 for permanent

partial disability, should such benefits have been appropriate.

4.  The claimant was involved in an employment related motor vehicle accident on

October 28, 2007.

5.  The  claimant has failed to prove by the greater weight of the credible evidence

that he sustained a “compensable” injury to his left shoulder on October 28, 2007.

Specifically, he has failed to prove by the greater weight of the credible evidence the

existence of a causal relationship between the employment related motor vehicle accident

of October 28, 2007, and any physical injury to his left shoulder.  Thus, he has failed to
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prove the  occurrence of a physical injury to his body that arose out of and occurred in the

course of his  employment, was caused by a specific incident, and is identifiable by time and

place of occurrence, as required by Ark. Code Ann. §11-9-102(4)(A)(i).

6.  The respondents have denied the occurrence of any compensable injury to the

claimant’s left shoulder on October 28, 2007, and have controverted this claim in its

entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to deny

and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                                                                             
                       MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


