
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F012745

STEVEN TUCKER,
EMPLOYEE CLAIMANT

COOPER STANDARD AUTOMOTIVE, INC.,
EMPLOYER RESPONDENT NO. 1

ST. PAUL TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED MARCH 18, 2008

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE RONALD L. GRIGGS,
Attorney at Law, El Dorado, Arkansas.

Respondents No. 1 were represented by HONORABLE MICHAEL J.
DENNIS, Attorney at Law, Pine Bluff, Arkansas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

January 10, 2008, in El Dorado, Arkansas.  A Prehearing

Order was entered in this case on August 13, 2007.  This

Prehearing Order set out the issues to be litigated and

resolved at the present time.  A copy of this Prehearing

Order was made Commission’s Exhibit No. 1 to the hearing

record.  

The following stipulations were submitted by the

parties in the Prehearing Order and are hereby accepted:
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1. The employee-employer-insurance carrier

relationship existed on October 27, 2000, when the

claimant sustained a compensable injury to his low

back.

2. The claimant’s average weekly wage was sufficient

to entitle him to the maximum compensation rates

of $394.00/$296.00.

3. The claimant reached the end of his healing period

and maximum medical improvement on June 19, 2003.

4. Respondent No. 1 accepted and made payments toward

a 15% permanent anatomical impairment to the body

as a whole.

5. The claimant cannot be considered permanently and

totally disabled before the last day he worked in

March of 2004.

The issues to be litigated and resolved at the present

time are limited to the following:

Claimant:

1. The claimant’s degree of permanent disability

(wage loss).

Respondents No. 1:

1. Amount and nature of disability.
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Respondent No. 2:

1. The Death and Permanent Total Disability Trust

Fund defers to the outcome of litigation.

The record consists of the transcript of the

January 10, 2008, hearing and the exhibits contained

therein.  

DISCUSSION

Mr. Tucker worked at Cooper as a press operator.  He

earned $12 to $15 per hour paid on a piecework basis.  On

October 27, 2000, Mr. Tucker sustained a work-related back

injury attempting to open a stuck mold.  Mr. Tucker

underwent an L4-5 diskectomy surgery in July of 2001 and a

second diskectomy surgery at the same level in January of

2002.  Mr. Tucker underwent an L4-5 fusion surgery in

October of 2002.

Mr. Tucker returned to work for Cooper after the first

and third surgery performing lighter duty.  Beginning in

February of 2003, Mr. Tucker earned $12 per hour picking up

trash.  He transferred to the storeroom for approximately

one year where he handed out supplies.  He was transferred

to work in the laboratory, but he testified he could not do

the work.  He left in April of 2004 and applied for Social

Security Disability.
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Mr. Tucker’s workers’ compensation disability checks

for a 15% impairment rating ended in September of 2005, and

Mr. Tucker attempted to return to work for one day at Cooper

in October of 2005.  He has not worked since that time.  He

was approved for Social Security benefits in April of 2007

retroactive to his application in April of 2004.  

In the present claim, Mr. Tucker seeks workers’

compensation benefits for permanent total disability. 

Cooper denies that Mr. Tucker is entitled to any additional

disability benefits beyond the 15% permanent anatomical

impairment rating accepted and paid.  

As part of their defense, Cooper asserts that Mr.

Tucker’s claim for permanent disability benefits in excess

of his anatomical impairment is barred under the provisions

of Arkansas Code Annotated Section 11-9-505(b)(3) for

refusal to participate or cooperate for reasonable cause

with job placement assistance offered to Mr. Tucker in early

2007.  After reviewing the evidence presented in light of

the applicable law, I must agree with the respondents. 

In reviewing this area of the law, the Arkansas Court

of Appeals explained last year in Johnson v. McKee Foods, 98

Ark. App. 360, ___ S.W.3d ___ (2007):



5

     The wage-loss factor is the extent to which a
compensable injury has affected the claimant's ability
to earn a livelihood.  Emerson Elec. v. Gaston, 75 Ark.
App. 232, 58 S.W.3d 848 (2001).  To be entitled to
wage-loss disability in excess of permanent physical
impairment, a claimant must first prove, by a
preponderance of the evidence, that he sustained
permanent-physical impairment as a result of a
compensable injury.  Wal-Mart Stores, Inc. v. Connell,
340 Ark. 475, 10 S.W.3d 727 (2000)....

     In making a wage-loss disability determination,
the Commission should examine the medical evidence, the
worker's age, his education, his work experience, and
any other matters that may affect future-earning
capacity, including motivation and attitude about
re-entering the work force.  Ark. Code Ann. §
11-9-522(b); see also Emerson Elec., supra.  However,
there is a statutory limitation regarding wage loss
found in Ark. Code Ann. § 11-9-505(b)(3), which states:

The employee shall not be required to enter any
program of vocational rehabilitation against his
or her consent; however, no employee who waives
rehabilitation or refuses to participate in or
cooperate for reasonable cause with either an
offered program of rehabilitation or job placement
assistance shall be entitled to permanent partial
disability benefits in excess of the percentage of
permanent physical impairment established by
objective physical findings.

An employer relying upon the defense enumerated in §
11-9-505(b)(3) must show that the claimant refused to
participate in a program of vocational rehabilitation
or job-placement assistance, or, through some other
affirmative action, indicated an unwillingness to
cooperate in those endeavors, and that such refusal to
cooperate was without any reasonable cause.  See Burris
v. L&B Moving Storage, 83 Ark. App. 290, 123 S.W.3d 123
(2003).

In Johnson, the employer, McKee, hired Re-Employment

Services (RES) to assist Mr. Johnson to return to the
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workplace.  RES conducted a short telephone interview with

Mr. Johnson and then provided him information in the mail on

two job openings approved by his treating physician.  Mr.

Johnson did not pursue either job and reported to RES that

he could not perform either job (a hospital admissions clerk

paying $8.50 per hour and a customer service representative

paying $8.00 per hour) and that he was not familiar with

computers.  At a hearing Mr. Johnson also testified both

jobs paid substantially less than he was earning at McKee,

and he was concerned he might lose $1850 per month in

railroad disability benefits.  Mr. Johnson testified that he

also eventually refused to accept or open mail from RES.

Based on Mr. Johnson’s not pursuing two jobs identified

by RES and his refusal to accept or read mail from RES about

other jobs, the Court affirmed the Full Commission’s finding

that Mr. Johnson refused to accept job placement assistance. 

The Court also affirmed the Commission’s finding that the

refusal was without reasonable cause, notwithstanding Mr.

Johnson’s testimony that he could not perform the work or

his concern regarding making substantially less money than

before if he took either job identified by RES.  The Court

noted the doctor’s approval for Mr. Johnson to return to

work as per FCE restrictions, the doctor’s approval of both
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jobs, and the fact that accepting either less paying job

would have made Mr. Johnson eligible for workers’

compensation wage loss disability benefits to supplement his

income.

However, in Lohman v. SSI, Inc., 94 Ark. App. 424, ___

S.W.3d ___ (2006), the Court found that Mr. Lohman’s claim

for wage loss disability was not barred where he required

psychological assistance in order for vocational

rehabilitation services to be effective, and the employer

refused to provide psychological assistance.  Evidence

established that Mr. Lohman had initially worked with

vocational consultant Dale Thomas in 2002, including

starting an active job search, registering with the

Employment Security Department, and going on at least one

job interview.  Evidence also established, however, that Mr. 

Lohman was diagnosed with major depression which went

untreated and was then referred by his employer to

vocational specialist Terry Owens in September of 2003.  

Mr. Lohman attended only the first session of physical

therapy that Terry Owens arranged, and Mr. Lohman did not go

to a meeting that Terry Owens set up for him at the Adult

Education Center, which helps individuals learn job skills. 

The insurance company terminated Terry Owens’ services
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because Mr. Lohman had not followed through on the

opportunities that Terry Owens had provided him.  The Court

in Lohman noted evidence that (1) Mr. Lohman was diagnosed

with major depression in April of 2003 and (2) Terry Owens’

testimony at a hearing that a person with major depression

should be treated before Terry Owens would try to place the

person in a job.

In the present case, Cooper engaged the services of

Tanya Owen to work with Mr. Tucker.  Ms. Owen met Mr. Tucker

at Mr. Griggs’ office to perform a vocational evaluation in

October of 2006.  Ms. Owen later generated a transferable

skills analysis and submitted copies of her report to Mr.

Griggs and Mr. Dennis.  

Ms. Owen was later engaged by Cooper to provide Mr.

Tucker with job placement assistance.  Ms. Owen met with Mr.

Tucker again on January 31, 2007.  She prepared a draft

resume for Mr. Tucker.  She asked Mr. Tucker to sign up for

job seeking services with the Employment Security Department

and to contact his Social Security representative to learn

what he could earn and not have his Social Security

penalized.  Ms. Owen asked Mr. Tucker to visit local

employers and review the newspaper daily to begin the job

search process.
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     In February of 2007, Ms. Owen prepared lists of job

leads which she conveyed to Mr. Tucker.  Ms. Owen located a

free computer literacy class and conveyed that information

to Mr. Tucker.  She offered to fax Mr. Tucker’s resume to

potential employers.  She advised Mr. Tucker that the

insurance company would provide him mileage reimbursement

for his travel.

Mr. Tucker testified at the hearing held on January 10,

2008, that he never submitted applications to any of the

employers where Ms. Owens had found openings. (T. 28)  Mr.

Tucker testified that he did not register with the

Employment Security Division. (T. 28)  Mr. Tucker testified

that he did not attend the free computer skills class that

Ms. Owen found for him to attend. (T. 29)  I am persuaded by

Ms. Owen’s testimony that she also discussed with Mr. Tucker

on February 13, 2007, that his attorney did not want Ms.

Owen to fax Mr. Tucker’s resume to any potential employers.

(T. 40)  On this record I find that Mr. Tucker refused to

participate in an offered program of job placement

assistance.

I also find on the record before me that Mr. Tucker’s

refusal to participate was without reasonable cause.  In

this regard, I note that Mr. Tucker offered no explanation
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at the hearing as to why he refused to participate in any of

the job placement activities proposed or arranged by Ms.

Owen.  In addition, I note that the last medical report in

the record was prepared on September 10, 2005, by Dr.

D’Orsay Bryant, Mr. Tucker’s treating orthopedic physician. 

In that report, Dr. Bryant noted that Mr. Tucker had

undergone a functional capacity evaluation on July 5, 2005,

and his true capacity to work was unknown because he had

given inconsistent effort during testing.  Nevertheless, Dr.

Bryant indicated that Mr. Tucker qualifies for light duty

work.  

While there was testimony by the claimant about his use

of the drug OxyContin in this case, as there also was in

Lohman v. SSI, Inc., supra., I find that the present case is

clearly distinguishable from Lohman because there is no

diagnosis of depression or other psychological condition in

the present case at any time including late 2006 and early

2007 when Ms. Owen attempted to provide job placement

services.  In fact, as discussed above, there are no medical

reports at all in the record for any of Mr. Tucker’s

treatment after September of 2005, and Ms. Owen testified

that the job list that she prepared took into account Mr.

Tucker’s medication. (T. 49) 
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Absent any credible evidence to establish a reasonable

cause in the record to explain Mr. Tucker’s refusal to

participate in offered job placement assistance, I find that

Mr. Tucker’s claim for wage-loss disability must be, and

hereby is, denied pursuant to Ark. Code Ann. § 11-9-505

(b)(3).                      

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer-insurance carrier

relationship existed on October 27, 2000, when the

claimant sustained a compensable injury to his low

back.

2. The claimant’s average weekly wage was sufficient

to entitle him to the maximum compensation rates

of $394.00/$296.00.

3. The claimant reached the end of his healing period

and maximum medical improvement on June 19, 2003.

4. Respondent No. 1 accepted and made payments toward

a 15% permanent anatomical impairment to the body

as a whole.

5. The claimant cannot be considered permanently and

totally disabled before the last day he worked in

March of 2004.
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6. Mr. Tucker refused to participate in job placement

assistance without reasonable cause.  Mr. Tucker’s

claim for wage-loss disability benefits must

therefore be denied pursuant to Ark. Code Ann. §

11-9-505b)(3).

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


