
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F611439

CHERYL TRAMMELL CLAIMANT

COTTAGE CAFÉ RESPONDENT

AIG DOMESTIC CLAIMS, INC. RESPONDENT
CARRIER

OPINION FILED DECEMBER 31, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On October 2, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 6, 2008, and a pre-hearing order was filed on

August 11, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 2, 2006, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to her left

shoulder and her back on September 2, 2006. 
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4. The claimant sustained a 9 percent permanent impairment to

the body as a whole as a result of her back injury.

5. The claimant has sustained at least a 2 percent impairment

to the body as a whole as a result of her shoulder injury.

6. The claimant’s healing period ended on January 31, 2008.

By agreement of the parties the issues to litigate are limited

to the following:

1.  Claimant’s entitlement to temporary disability benefits

from October 18, 2007 until January 31, 2008.

2.  Whether claimant’s depression is a compensable consequence

of her job related injury.

3.  Extent of permanent impairment regarding the claimant’s

shoulders.

 4.  Extent of claimant’s permanent disability.

5.  Attorney’s fee.

6. Total temporary disability rate and permanent partial

disability rate.

Claimant’s contentions are:

“The Claimant contends that her
healing period ended on January 31,
2008 instead of on October 18, 2007.
Consequently, the Claimant contends
that she is entitled to temporary
total disability benefits from
October 18, 2007 until January 31,
2008.  The Claimant contends that
the treating physician has not
properly utilized the Fourth Edition
of the AMA Guides to Evaluation of
Permanent Impairment in assessing
the impairment rating regarding the
left shoulder.   The physician only
used passive range of motion in
assessing the impairment rating and
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did not include the impairment
rating attributable  to the clavicle
resection that was involved in the
shoulder surgery. Table 27, page
61, of the AMA Guides contains the
impairment rating that should be
included in the assessment of the
Claimant’s shoulder injury.  The
Claimant contends that her
depression is a consequence of her
compensable injury.  The Claimant
contends that she is entitled to
permanent disability greatly in
excess of her permanent impairment
ratings.  The Claimant contents that
she is entitled to pain management
regarding her compensable injuries
and that although authorization for
pain management has been requested
from the Respondents, it has not
been received.  The Claimant’s
contends that her attorney is
entitled to an appropriate
attorney’s fee in regard to any
permanent disability in excess of
the impairment ratings for which the
Respondents has already accepted
liability.

Respondents’ contentions are:

“Respondents contend that all
appropriate benefits have been and
are being paid with regard to this
matter.  The claimant has been
offered vocational rehabilitation
and declined such offer.
Respondents are willing to reinstate
vocational efforts if Claimant is
willing to cooperate with the same.
Further, it’s Respondents’ position
that medical treatment has not been
denied and that reasonable and
necessary medical treatment is
continuing to be offered to the
claimant.  Respondents are
authorizing pain management with Dr.
Cannon.  However, Respondents are
not responsible for treatment for
Claimant’s bipolar disorder or
depression.  As for the issue of
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Claimant’s impairment rating for her
shoulder, a 2% rating was assigned
and accepted.  No other rating has
bene received, and Respondents have
not controverted permanency
associated with the shoulder.”

DISCUSSION

The claimant is a fifty-year-old female who suffered

admittedly compensable injuries to her back and left shoulder on

September 29, 2006.  She was employed at that time by the

respondent as a waitress.  She has a history of work in the food

service industry and an eleventh grade education.  The claimant

underwent one back surgery and two surgical procedures to her left

shoulder as a result of her admittedly compensable injuries.

ADJUDICATION

TTD AND PPD RATE

The evidence before this Commission, which relates to the wage

rate of the claimant at the time of her admittedly compensable

injuries, comes only from testimony of the claimant.  The claimant

stated that she averaged about fifty dollars a day in tips plus

$3.35 an hour.  The claimant also stated that she worked five days

a week for about five hours a day.  On cross examination the

claimant testified as follows:

“Q. You’ve said that you made 40 to $60 in
tips every day.  Is that right?

A. Yes, ma’am.

Q. Did you report all of those tips?

A. did I report all those tips?

Q. Right.
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A. I reported what my W-2 said.

Q. So just your hourly wage?

A. No, it - it averages out to 6 - 6 - 6-
something an hour.

Q. That’s what you reported -

A. Yes, ma’am.

Q - was $6-and-something an hour?

A. Yes, ma’am.

Q. Okay.  Did you file taxes for the year
2006?

A. Yes, ma’am.

Q. And you don’t have those tax records?

A. No, ma’am, I cannot find them.”

I find that the claimant was making a wage of $6.50 per hour.

I do not believe the claimant would take on the risk of federal

prosecution for tax evasion.  The amount or as closely as I can

determine the amount she reported to the IRS was $6.50 per hour.

This would cause her to have an average weekly wage of $162.50,

based on twenty-five hours per week.  I find her temporary total

disability rate to be $108 and her permanent partial disability

rate to also be $108.

TEMPORARY TOTAL DISABILITY

The claimant has requested that the Commission grant her

temporary total disability from October 18, 2007, through January

31, 2008.  The burden rest upon the claimant to prove her

entitlement to these benefits.  In order to meet this burden the

claimant must prove that during this time, she was within her
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healing period from her compensable injuries and was also rendered

totally disabled by those injuries.

On August 28, 2007, Dr. Keith Bolyard discussed her work

status in a progress notes which states, “As far as her work status

I think she should be on a ten-pound lifting restriction.  I think

she could do this limited duty and hopefully these restrictions are

temporary.”  It is clear that the claimant was able to do at least

restricted work as of August 28, 2007.

On October 29, 2007, the claimant underwent an open

acromioclavicular joint resection and debridement at which time she

reentered her healing period.  From that point until January 31,

2008, the claimant should receive temporary total disability.  On

January 31, 2008, Dr. Bolyard’s progress note states, “I think that

she has reached maximum medical benefit...”  I find that the

claimant continued in her healing period and this kept her from

being gainfully employed from October 29, 2007, until January 31,

2008.

DEPRESSION

The claimant has asked the Commission to decide if her need

for treatment of depression is a compensable consequence of her

admittedly compensable injuries.  I find that it is not a

compensable consequence of her injuries.

In testimony and cross examination the claimant expressed a

host of reasons for her current mental state including divorce, her

belief she had cancer, death of a niece, and the death of her
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brother.  Medical records show that Dr. Rebecca Floyd diagnosed the

claimant with chronic anxiety disorder in December of 2000.

On May 1, 2008, Dr. Pearl Bequesse performed a psychiatric

assessment on the claimant.  In the report of that assessment Dr.

Bequesse noted, 

“She states she first noticed depressive
symptoms (feeling depressed, crying spells,
problems with sleep [wanting to sleep day and
night, but still feeling tried], isolating
self, loss of interest in doing things for
fun, feeling hopeless, helpless, and
worthless, and thoughts of wishing she was
dead) in 1995 at age 37 years.”

It is clear that the claimant has psychological issues;

however, they appear to be founded in matters unrelated to her

admittedly compensable injuries and certainly began much earlier in

life than her injuries occurred.  The claimant has failed to show

that her psychological condition has been aggravated or accelerated

by the effects of her compensable injuries or created her need for

any medical services for this psychological condition.  Therefore,

her current psychological difficulties would not be a compensable

consequence of her compensable physical injuries.

PERMANENT IMPAIRMENT TO LEFT SHOULDER

The claimant underwent arthroscopy of the left shoulder and

distal claviculectomy including distal articular surface (Mumford

Procedure) on January 30, 2007.  On October 29, 2007, the claimant

underwent open acromioclavicular joint resection and debridement.

Both operative procedures were performed by Dr. Keith Bolyard.

In a progress note - impairment rating done on January 28,

2008, James Honey PT stated his assessment as follows:
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“With regards to abnormal motion of the left
shoulder, passive range of motion is utilized.
If abnormal motion alone is considered, upper
extremity impairment recommendation is 4%
impairment of the left upper extremity and
according to the Table 3, page 20 of the
Fourth Edition, this results in a 2%
impairment of the whole person.”

Dr. Bolyard also stated that, “Her impairment rating was

performed.  I  agree with its results.  She has a 4% impairment to

her left upper extremity which translates to a 2% impairment for

the whole body.”

I agree with the physical therapist and Dr. Bolyard that the

claimant’s passive range of motion, alone, gives her a 4 percent to

the upper extremity, which translates to 2 percent to the whole

person (AMA Guides to the Evaluation of Permanent Impairment Table

3, Page 20 of the Fourth Edition).  However, they failed to

consider any permanent impairment to the left shoulder caused by

the two operative procedures performed on her left shoulder.  AMA

Guides, Forth Edition, Table 27, Page 61 indicates an upper body

impairment of 10 percent for distal clavicle arthroplasty.

The combined values chart from page 322 of the Guides gives a

combined value of 14 percent for the 4 percent upper extremity

passive range of motion combined with the 10 percent upper

extremity distal clavicle arthroplasty.  The AMA Guides Table 3,

Page 20 converts the 14 percent upper extremity impairment to 8

percent of the whole person.

I find that the claimant is entitled to an 8 percent

impairment to the body as a whole regarding her left shoulder.
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WAGE LOSS

The claimant has asked the Commission to consider the extent

of her permanent functional disability (loss of wage earning

capatiy), as a result of her admittedly compensable injuries.  In

determining the extent of claimant’s loss in wage earning capacity

the Commission must consider various factors including the

claimant’s age, education, work experience, and all other factors

which could reasonably be expected to affect her future earning

capacity, Ark. Code Ann. §11-9-522(b)(i).

The claimant is fifty years old.  She has an eleventh grade

education.  She has a history of work in the food service industry

as a waitress, manager, and doing food preparation.  The claimant

has worked as a maid and desk clerk in the hotel industry.

From August 19, 2008, until September 10, 2008, the claimant

was employed by Skinny’s Catfish in Van Buren, Arkansas, as a

waitress.  The credible testimony of the claimant and a letter from

the manager of Skinny’s Catfish shows that the claimant though

willing, was unable to perform duties as a waitress.  In a progress

note done by Dr. Bolyard on January 31, 2008, he seems to agree tht

the claimant cannot perform such employment.  He states, “I do not

know that she would be able to return to her waitressing duty

considering the lifting that she may have problems within the left

upper extremity.”

It is clear from the evidence presented in this matter that

the claimant is unlikely to be able to perform the types of food

service occupations that she has primarily performed.  The claimant
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would also be excluded from many other assembly line and other

manual labor positions.

The claimant has cooperated with the vocational rehabilitation

consultant and has to date not been able to find employment that

she is actually able to perform.  The vocational rehabilitation

consultant has not been able to place the claimant in a suitable

employment position for her age, education, experience, and

physical limitations.

After consideration of all the evidence including age,

education, work experience, motivation to return to work, I find

that the claimant’s employment opportunities have been

substantially reduced by the physical limitations caused by the

claimant’s admittedly compensable injuries.  In my opinion, this

loss of wage earning capacity would entitle the claimant to

additional permanent partial disability for permanent functional

disability (in excess of permanent physical impairment) of 16

percent to the body as a whole.

The respondents and claimant have stipulated that the claimant

is entitled to a 9 percent permanent impairment rating to the body

as a whole as a result of her back injury.  Using the AMA Guides

combined value chart the claimant is entitled to 16 percent to the

body as a whole when the stipulated 9 percent to the body as a

whole is considered with the 8 percent impairment rating to the

body as a whole regarding the left shoulder.  Thus, the claimant is

entitled to benefits of combined permanent partial disability of 32

percent.
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From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 6, 2008, and contained in a

pre-hearing order filed August 11, 2008, are hereby accepted as

fact.

2. The claimant is entitled to a temporary total disability

rate of $108 and a permanent partial disability rate of $108.

3. The claimant is entitled to temporary total disability from

October 29, 2007, until December 20, 2007.

4. The claimant has failed to prove that her depression was a

compensable consequence of her compensable injuries.

5. In combination with the passive range of motion, the

claimant’s total permanent impairment rating to the left shoulder

is 8 percent to the body as a whole.

6. The claimant has suffered a loss in wage earning capacity

as a result of her compensable injury in an amount equal to 16

percent to the body as a whole.

7. The total combined permanent partial disability benefits

when considering the claimant’s back, shoulder, and wage loss

values is 36 percent to the body as a whole.
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8. The claimant’s attorney in this matter is entitled to an

attorney’s fee in an amount commensurate with the benefits given

herein and the Arkansas Workers’ Compensation Act.

ORDER

The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability from October 29,

2007, to January 31, 2008, at the rate of $108.  Therefore, the

respondents shall pay benefits as such.

The claimant is not entitled to treatment for her

psychological issues.

The claimant has met her burden and the claimant shall receive

permanent partial disability in regard to the left shoulder at 8

percent impairment to the body as a whole.

The claimant has met her burden and shall receive wage loss in

the amount of 16 percent to the person as a whole.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


