
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F506030

APRIL L. TAYLOR, EMPLOYEE  CLAIMANT

AMERICAN RAILCAR INDUSTRIES, EMPLOYER                     RESPONDENT

ZURICH AMERICAN INSURANCE CO., CARRIER         RESPONDENT

OPINION FILED MAY 12, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 13, 2008,
at Jonesboro, Craighead County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE DAVID C. JONES, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim on the Motion to Dismiss filed herein

by respondents.  Comprising the record in this claim are exhibits submitted by respondents as

well as the testimony of the claim.  Additionally, the certified mail return receipts were obtained

following the hearing and have been bluebacked and designated a part of the record as

Commission Exhibit #1.

DISCUSSION

April L. Taylor, the claimant, with a date of birth of April 27, 1976, sustained an injury 

within the course and scope of her employment with respondent-employer on June 9, 2005, for

which she received temporary total disability benefits for approximately six (6) weeks before
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returning to work. 

Upton return to work for respondent-employer claimant continued to work for several

months before eventually taking off for some family medical leave and some personal leave for

other physical reasons.  Claimant asserts that she was going to physical therapy for treatment

associated with her compensable back injury in between working.  Claimant concedes that she

ultimately left the employment of respondent.  The testimony of the claimant reflects that she had

an accident at home when she slipped and fell in the shower.  

In updating the information at her doctor’s office while obtaining medical treatment

claimant disclosed the shower slip and fall incident.  The afore served as the basis for 

respondents’ refusal to pay part of the claimant’s workers’ compensation benefits.  Claimant

acknowledged that she had problems prior to her June 9, 2005, accident for which she had been

seen by a chiropractor, and that after the accident she had the shower incident at home, and again

begin treating with the chiropractor.

As a consequence of respondents’ controversion of the further benefits in the claim the

parties pursued mediation from which the terms of a proposed settlement were reached.  A

settlement hearing was conducted on March 16, 2007, during which time the claimant indicated

she wanted additional time to consider the settlement.  The Joint Petition was denied. Claimant

was represented by attorney during the Joint Petition hearing, and the attorney ultimately

withdrew from the claim in April 2007.  

Respondents then filed a Motion to Dismiss the claim with prejudice along with a

supporting brief.  The testimony of the claimant reflects that between April 2007, and the time of

the October 2007, initial Motion to Dismiss with Prejudice she did not take any further legal
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action because she could not find an attorney.  Claimant asserts that she called around in search

of an attorney but was unsuccessful.  Claimant acknowledged receiving the October 7, 2007,

Motion to Dismiss. The claimant filed a response objecting the dismissal and in a November 5,

2007, Order the Motion was denied.

The testimony of the claimant reflects that between the time of the earlier

communication/correspondence from the Arkansas Workers’ Compensation Commission and the

present action she moved.  Claimant concedes that she did not notify the Commission of her

move or new address.  The notice of the present hearing on the Motion to Dismiss was mailed by

certified mail return receipt requested on February 25, 2008.  Claimant’s testimony reflects that

she did not receive the afore until March 12, 2008.

Respondents renewed their Motion to Dismiss with Prejudice on December 18, 2007. 

Claimant maintains that in December 2007 she still lived in Rector, Ark.  Claimant’s testimony

reflects that she and her sister share the post office box in Marmaduke, Ark.  Claimant maintains

that she did not receive documents mailed to the post office box.  Claimant added that had she

received the correspondence soliciting a response from the Arkansas Workers’ Compensation

Commissions she would have written a letter or telephoned.  

Claimant testified that her current address is 521 South Clayton Street, Rector, Arkansas. 

Claimant added that she just moved to the address from 209 West 9th Street, Rector.  Further, the

testimony of the claimant reflects that for nine (9) years she and her sister have shared post office

box in Marmaduke.  As a consequence of the afore, claimant testified that sometimes she gets her

mail there and sometimes she does not.  

The testimony of the claimant reflects that she has now been employed at Monroe
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Automotive for almost a year.  Claimant maintains that she is now receiving medical treatment

under the care of a Jonesboro neurologist for complaints attributable to the June 9, 2005, back

injury in the employment of respondents.  Claimant testified that she does not know the name of

the neurologist.    Regarding the duration of her treatment by the neurologist, claimant’s

testimony reflects:

Last year.  I don’t remember around what time.  He told me
that - - I had another NCV done.  I had some more work done, and 
then he was going to send me back to physical therapy, and then I 
was going to have to go back to my pain management. (T. 14).

The testimony of the claimant reflects that the cost of diagnostic study as well of her treatment by

the neurologist has been paid through Medicaid.  The bills were not submitted to respondents. 

Claimant attributed the afore medical treatment to the June 9, 2005, injury in the employment of

respondent.

Claimant provided the following explanation for her failure to pursue her workers’

compensation claim in light of respondents’ refusal to pay further workers’ compensation

benefits relative to the June 9, 2005, accident:

I’ve called around, tried to get medical records.  I’ve asked 
plenty - - like the doctors’ offices that I was going to, my family doctor
from when I fell and they sent them my records from the hospital.  I’ve
asked for those.  They’ve refused to sent them to me, or they just won’t.
I can’t get a lawyer.  It’s almost impossible to find a lawyer to do 
workmen’s comp anymore.  (T. 15-16).

Claimant expressed the desire that her claim remain open “to see if I can get more time to find

another lawyer”. (T. 16).  Claimant acknowledged that she is aware that she is not required to

have an attorney to represent her in pursuing her workers’ compensation claim.  Claimant failed

to respond to the question of pursuing her claim without an attorney.
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Claimant concedes that she has known the position of respondents relative to her claim

for additional benefits for some time.  Regarding her future plans with respect to her workers’

compensation claim, claimant testified:

Well, When I was going to the doctor for Medicaid, when
I started working, they cut my Medicaid off.  So I have not been 
able to afford the medical that I’m suppose to be getting.  I got a 
letter in the mail from a doctor’s office for $7,000.  That’s from me
going to a doctor over colon cancer.  All different types of things. (T. 17).

During cross-examination, claimant acknowledged that she went to Dr. Gera following

her slip and fall in the shower at home.  Claimant concedes that she returned to work following

the six (6) weeks she was off after the June 9, 2005, accident and did not return to a doctor for

treatment until after the slip and fall shower incident at home.  Claimant maintains that she was

having problems with her back before she fell in the shower.

As noted above, respondents initially filed their Motion to Dismiss the present claim with

prejudice on or about October 8, 2007.  As supporting brief was also filed with the motion. 

Pursuant to the afore filings, in correspondence of October 12, 2007, claimant was notified of the

filing and afforded an opportunity  to “respond to the Motion or request a hearing” within twenty

(20) days of the letter.  The afore correspondence was mailed to the claimant at “P.O. Box 105,

Marmaduke, AR 72443".  In a hand written correspondence dated October 31, 2007, and

received by the Commission on November 2, 2007, claimant relayed:

I April Taylor under any circumstances wants my case with
the Arkansas Workers’ Compensation Commission be dismissed for
I am seeking council to represent my case. (RX. #1, p. 15).

In correspondence of November 5, 2007, the parties were furnished with a copy of the

Order denying the Motion to Dismiss along with a Preliminary Notice and Prehearing
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Questionnaire Notice. (RX. #1, p. 16-18).  In a November 20, 2007, correspondence from the

Administrative Law Judge the parties were informed that since the claimant had failed and/or

respond to the Preliminary Notice the same demonstrated a lack of interest in mediation. 

Accordingly, the parties were directed to respond to the Prehearing Questionnaire. (RX. #1, p.

19).  Due to the claimant’s failure to respond with the filing of a response to the Prehearing

Questionnaire, in a November 28, 2007, correspondence the parties were informed that the claim

was being returned to the general files.

In a December 18, 2007, correspondence respondents renewed their Motion to Dismiss

the claim and requested a hearing on same.  (RX. #1, p. 21-25).  In accordance with the afore, on

January 2, 2008, a Prehearing Conference Notice was mailed to the parties scheduling a

Prehearing Telephone Conference for 9:00 a.m. on January 23, 2008. (RX. #1, p. 26).  In a

January 24, 2008, correspondence to the claimant, the Administrative Law Judge noted the

failure of the scheduled January 23, 2008, pre-hearing teleconference due to an inability to reach

the claimant at the designated time with the telephone number provided.   Claimant was directed

to provide a current mailing address as well as a current telephone number.  The afore

correspondence was mailed to the address of the claimant which was provided in the

Commission’s file.  (RX. #1, p. 27).

Respondents, in a February 19, 2008, correspondence renewed their request for a hearing

on their Motion to Dismiss.  The claimant was copied on the afore correspondence.  On February

25, 2008, notice of scheduled March 13, 2008, hearing on the Motion to Dismiss was forwarded

to the parties by certified mail return receipt requested.  The file does not reflect evidence of the

claimant having contacted the Commission relative to her claim since receipt of the October 31,
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2007, correspondence objecting to the dismissal of her claim.

On the date of the scheduled hearing on the Motion to Dismiss With Prejudice the

claimant appeared for the hearing.  The evidence does reflect that the claimant received the

notice of the March 13, 2008, hearing on the Motion to Dismiss on March 12, 2008, as relayed

during her testimony before the Commission. (CM #1).  The claimant’s testimony regarding

pursuit of the claim is as reflected above.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the documentary evidence, application of the appropriate

statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers Compensation Commission has jurisdiction of this claim.

2. On June 9, 2005, the relationship of employee-employer-carrier existed among the

parties, when the claimant sustained an injury to her back to her back which was accepted as

compensable, and for which respondents paid approximately six (6) weeks to temporary total

disability benefits and medical benefits.

3. After acquiring information of the claimant having sustained a slip and fall in the 

shower at home respondent controverted the claimant’s entitlement to further workers’

compensation benefits, both medical and indemnity.

4. On April 27, 2007, an Order was entered granting the motion of claimant’s 

attorney to withdraw as counsel.

5. While objecting to the dismissal of her claim, the claimant has failed to pursue her

claim for additional workers’ compensation benefits in the form of a hearing before the Arkansas
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Workers’ Compensation Commission or to indicate any time in the foreseeable future when she

will be prepared to pursue the claim.

CONCLUSIONS

While the record does reflects that a Joint Petition Hearing was conducted in the claim on

March 16, 2007, following which a March 20, 2007, Order Denying the Joint Petition was file,

there is no evidence in the record to reflect that the claimant has requested a hearing in this claim

since.  Respondents have controverted the claimant’s entitlement to additional workers’

compensation benefits growing out of the June 9, 2005, accident.  

Claimant acknowledged that she is aware that she may pursue her claim in a hearing

before the Arkansas Workers’ Compensation on her own without representation by an attorney.  

While the claimant maintains that she has telephoned various attorney regarding representing her

in workers’ compensation claim, she acknowledged that no attorney has agreed to accept

representation of her.  Further, the claimant testified that the attorneys that she has consulted

have all informed her that they would not represent her in workers’ compensation claim. 

Claimant also asserts that she has attempted to secure her medical records, however has been

unsuccessful.  

Faced with the prospects of never obtaining an attorney to represent her in her workers’s

compensation claim, or securing the medical records which she maintains the providers have

refused to furnish her, claimant, nevertheless, voice no intention of taking affirmative

actions/efforts of pursuing the claim for addition benefits.  The claimant submitted written

objections to the motion of respondents to dismiss her claim in an October 31, 2007,

correspondence.   
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On November 5, 2007, claimant was provided with an Order denying the Motion to

Dismiss, as well as a Preliminary Notice and a Prehearing Questionnaire notice.  The afore was

mailed to the same address in the Commission’s file as the notice of the Motion to Dismiss

which resulted in the October 31, 2007, written response from the claimant.  Claimant did not

respond to either the Preliminary Notice or the Prehearing Questionnaire Notice.  Indeed efforts

to reach the claimant by telephone for the pre-hearing teleconference at the telephone number

contained in the Commission’s file proved unsuccessful.  While the claimant testified that she

recently moved to a new physical address in Rector, Arkansas, she has continued to receive mail

at the Marmaduke post office box number.

As noted above, while the claimant did appear at the time designated for the hearing on

the Motion to Dismiss, and provided testimony that she does not want her claim dismissed, she

has taken no actions to actively pursue or prosecute the claim.  The claimant’s present position is

not unlike that as reflected in her October 31, 2007, correspondence.  It is noteworthy that even

as she objected to motion to dismiss in her October 31, 2007, correspondence, the claimant did

not request a hearing in her claim for additional workers’ compensation benefits.  Indeed, a

hearing has not been requested by the claimant on her claim for additional workers’

compensation benefits since the entry of the March 20, 2007, order denying the Joint Petition

settlement.  The November 5, 2007, forwarding of the Preliminary Notice and Prehearing

Questionnaire, which accompanied November 5, 2007, Order denying the Motion to Dismiss in

the claim, was not the product of a request by the claimant for a hearing on her claim for

additional workers’ compensation benefits.

Ark. Code Ann. §11-9-702 (a)(4), provides, in pertinent part:
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If, within six (6) months after the filing of a claim for compensation, 
no bonafide request for a hearing has been made with respect to the 
claim, the claim may, upon motion and after hearing, be dismissed 
without prejudice to the refiling of the claim within the limitation periods
specified in subdivisions (a)(1)-(3) of this section.

In the instant claim respondents paid workers compensation to and on behalf of the claim 

following the June 9, 2005, work-related injury.  Claimant returned to work for respondent-

employer in her regular duty capacity.  The claimant was paid approximately six (6) weeks of 

temporary total disability benefits.  

On December 5, 2005, claimant filed a Form AR-C with the 

Arkansas Workers’ Compensation Commission which designated the benefits sought as “initial 

benefits”.  Clearly, since the claimant had been paid workers’ compensation benefits, the claim 

was in fact one for additional benefits.  Ark. Code Ann. §11-9-702 (d), provides:

If, within six (6) months after the filing of a claim for additional 
compensation, no bona fide request for a hearing has been made 
with respect to the claim, the claim may, upon motion and after 
hearing , if necessary, be dismissed without prejudice to the refiling
of the claim within the limitation period specified in subsection
(b) of this section. 

In the instant claim there was in fact a request for a hearing submitted by the claimant’s attorney 

on May 10, 2006, and received by the Commission on May 12, 2006.  In furtherance of the afore 

Preliminary Notices and Pre-hearing Questionnaires were forwarded to the parties.  The parties 

ultimately agreed to mediate the claim, which resulted in the failed joint petition.  Accordingly, 

Ark. Code Ann. §11-9-702 (d) is not applicable to this claim.

Rule 099.13 of the Commission provides, in pertinent part:

Upon meritorious application to the Commission from either party
in an action pending before the Commission, requesting that the 
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claim be dismissed for want of prosecution, the Commission may,
upon reasonable notice to all parties, enter an Order dismissing the
claim for want of prosecution.

The present claimant was accepted as compensable and respondents paid medical benefits on

behalf of the claimant and temporary total disability benefits to the claim for a period of

approximately six (6) weeks while she was off work relative to the June 9, 2005, injury.  The

claimant returned to the employment of respondent and successfully discharged her employment

duties.  Respondents controverted the payment of further benefits to and on behalf of the

claimant after receiving information, in medical records, of a slip by the claimant while at home

which resulted in symptoms and further medical treatment.

The claimant has taken no affirmative measures to pursue her claim for workers’

compensation benefits since the failed March 16, 2007, Joint Petition hearing.  While claimant

represented in her October 31, 2007, correspondence that she was seeking legal representation to

assist in pursuing her claim, during the hearing she acknowledged that she had been unsuccessful

in securing same.  Further, claimant concedes that she is aware that she may pursue her claim

before the Arkansas Workers’ Compensation Commission without the assistance of an attorney. 

While maintaining that she is attempting to gather medical records, claimant testified that she has

not obtained her file from her former attorney, which contained medical records.  

The evidence preponderates that the present claim is at a “standstill” from the claimant’s

perspective in that she neither presents evidence of pursuing her claim for additional benefits nor

does wish to have it dismissed.  Finally, claimant has not provided any indication of a point in

time when she will be ready to pursue her claim to a hearing before the Arkansas Workers’

Compensation Commission.  Mindful of the recent ruling by the Arkansas Court of Appeals that
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the dismissal of a claim for additional benefits for lack of prosecution renders the same as if

having never been filed, the evidence preponderates that the claimant has failed to pursue her

claim for additional workers’ compensation benefits.  Single Source Transportation, Inv. v. Kent,

99 Ark App. 153, ___ S.W.3d___ (2007); Dillard v. Benton County Sheriff’s Office, 87 Ark.

App. 379, 192 S.W.3d 287 (2004).  According, I find that the present claim should be, and herein

is dismissed for want of prosecution pursuant to Commission Rule 099.13.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   

       


