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OPINION/ORDER

This case comes on for review following a hearing on October 29, 2008 on the

respondent’s motion to dismiss.   

After my review of the respondent’s motion, the claimant’s response thereto, and

all other matters properly before the Commission, I find that the respondent’s motion to

dismiss should be granted.

A pre-hearing conference was conducted in this case on July 23, 2008 and a

hearing on the merits was set for October 29, 2008.   In the process of discovery the

respondents scheduled claimant’s deposition for September 16, 2008.   Claimant did not

appear at the scheduled deposition and respondent in a letter dated September 16, 2008

requested dismissal of the claim for failure to prosecute pursuant to Commission Rule 13.

In response, claimant’s attorney in a letter dated September 23, 2008 indicated that she

objected to the motion and requested a hearing.  Claimant’s attorney also indicated that

she would continue with attempts to contact her client.

A hearing on the respondent’s motion was set for October 29, 2008, and notice of
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that hearing was sent to claimant by certified mail.   Claimant did not appear at the hearing

and at the time of the hearing claimant’s attorney indicated that numerous phone calls had

been made to the claimant with no response.   She also indicated that numerous letters

had been sent to the claimant requesting her presence at the hearing and the deposition.

Based upon the claimant’s failure to respond, claimant’s attorney withdrew the objection

to the respondent’s motion to dismiss.

Based upon the foregoing evidence, I find that claimant has failed to prosecute her

claim.   Therefore, I find that respondent’s motion to dismiss this claim for failure to

prosecute pursuant to Commission Rule 13 should be and hereby is granted.   This

dismissal is without prejudice.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


