
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F705749

CHARLES P. STOVALL, EMPLOYEE CLAIMANT

SHIRLEY JENKINS and DANNY JENKINS,
d/b/a MR. OILY 10 MINUTE OIL CHANGE, L.L.C., 
UNINSURED EMPLOYER RESPONDENT

OPINION AND ORDER FILED NOVEMBER 25, 2008

Hearing before Chief Administrative Law Judge David Greenbaum on November 21,
2008, at Jonesboro, Craighead  County, Arkansas.

Claimant, pro se, failed to appear.

Respondents, Danny Jenkins and Shirley Jenkins, appeared pro se.

STATEMENT OF THE CASE

A hearing  was conducted November 21, 2008, to determine whether this

claim should  be  dismissed  for  want  of  prosecution  pursuant  to  Ark.  Code  Ann.

§11-9-702 and Commission Rule 099.13.

This claim concerns an alleged accident and injury occurring on or about May

10, 2007.  Respondents have controverted the claim in its entirety, maintaining that

the alleged injury did not arise out of and during the course of the claimant’s

employment,  while  further  maintaining that the claimant’s problems, if any, were

pre-existing.

This claim has a lengthy and complicated procedural history. A summary of the

procedural history is warranted.

The claimant, pro se, filed a Commission Form AR-C on June 8, 2007, alleging

an April 11, 2007, injury.  Initially, the claim was assigned to the Legal Advisor

Division for a legal advisor conference.  Because the issues could not be resolved,
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the claim was next assigned on August 8, 2007, to an administrative law judge for a

hearing.  The administrative law judge sent a Prehearing Questionnaire to both

parties on August 9, 2007.  In addition, the claimant was encouraged to retain the

services of an attorney.  Prehearing information filings were submitted by both

parties.  The administrative law judge conducted a prehearing conference on October

1, 2007.  A Prehearing Order was filed on October 2, 2007, setting out various

stipulations, issues, as well as the contentions of the respective parties.  During the

prehearing conference, it was determined that respondents’ business was located in

Highland, in Sharp County, rather than Highland in Pike County.  Accordingly, it was

requested that the claim be reassigned to an administrative law judge in District 4

rather than District 3.  The claim was then reassigned to this administrative law judge.

Another prehearing conference was scheduled for October 24, 2007.  Following the

October 24, 2007, prehearing conference, it was determined that both parties

required additional discovery.  Specifically, both parties requested additional medical

evidence.  Another prehearing conference was scheduled, by agreement of both

parties, for November 28, 2007.  At the November 28, 2007, conference, the claimant

advised that he had recently retained the services of an attorney who had not made

an entry of appearance.  Further, the claimant stated that he was seeking additional

medical evidence in support of his claim, and stated that he was not ready to proceed

to a hearing.   Respondents pointed out that it was also seeking to obtain medical

evidence indicating that  the  claimant’s  complaints  and  need  for  treatment  all

pre-existed  his  employment.   In addition, respondents  reserved  the  right  to
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cross-examine any new medical evidence obtained by the claimant.  By agreement

of both parties, the claim was returned to the Commission’s general files.  No further

action was taken by the claimant.  By letter dated September 26, 2008, respondents

requested that the claim be reassigned because of the claimant’s failure to pursue

the claim.  The claim was then reassigned to this administrative law judge on October

3, 2008.  A letter was sent to the claimant on October 6, 2008, advising that he

respond to the request to dismiss the claim or that he request a hearing within twenty

(20) days.  The claimant was advised that his failure to respond could result in the

dismissal of his claim.  This notice was received by the claimant on October 8, 2008,

as reflected by a return receipt of certified mail addressed to the claimant.  Next, a

Notice of Hearing was sent on October 28, 2008, scheduling the claim for a hearing

on November 21, 2008.  The subject of the hearing was respondents’ Motion to

Dismiss the claim.  Claimant was advised that his failure to appear at the hearing

would result in the dismissal of the claim.  Notice was received on October 29, 2008,

as reflected by return receipt of certified mail.  As previously noted, the claimant failed

and/or refused to appear at the scheduled hearing.  Respondents again requested

dismissal of the claim.

From a review of the record as a whole, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The claimant has filed a claim for benefits alleging a work-related injury on
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either April 11, 2007, or May 10, 2007.

3. The claimant has failed to prosecute his claim.

4. Respondents have controverted this claim in its entirety.

5. This claim should be dismissed pursuant to Ark. Code Ann. §11-9-702(a)(4).

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it to

say that the procedural history in this claim reflects that the claimant has failed and/or

refused to prosecute his claim.  The claimant has been advised that his failure to

respond to prior notices, as well as to appear at the scheduled hearing would  result

in the dismissal of his claim.  A hearing was scheduled at respondents’ request

pursuant  to a recent  decision,  Dillard  vs. Benton County Sheriff’s Office, 87 Ark.

App. 379,       S.W.3d       (2004).

After a full consideration of the facts, issues, and the law, and with notice of

the hearing having been sent to the claimant, without objection thereto, it is hereby

determined that this claim should be, and it is, hereby dismissed without prejudice

pursuant to Ark. Code Ann. §11-9-702(a)(4).

This Order shall not be construed to affect the refiling of this claim if filed within

the statutory time limits imposed by Arkansas Law.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


