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Claimant appeared pro se.

Respondent represented by Honorable John D. Davis, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on April 4, 2008 to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation laws.

A prehearing conference was conducted in this case on March 5, 2008, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were properly

set out in the Prehearing Order, subject to a minor modification concerning the

exact cause of the claimant’s injury.  A copy of the Prehearing Order was introduced

without objection as  Commission’s Exhibit 1.
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It must be noted that the claimant has on multiple occasions been advised

of her right to legal representation; that an attorney could not charge her a fee for

representing her in a worker’s compensation claim without approval of this

Commission; that attorney’s fees were normally awarded only out of benefits

obtained in her behalf and that she would only be responsible for a portion of the

fee if an attorney was successful in obtaining benefits for her.  In addition, the

claimant has been advised that she had the burden of proving her claim; that she

was only entitled to one hearing; and that for any reason, if she was unsuccessful,

she could not request a second hearing, while maintaining that the reason for her

failure to prove the claim was due to a lack of legal representation.  The claimant

elected to proceed on her own behalf. 

It was stipulated that the employee/employer/carrier relationship existed

between the parties at all relevant times, including September 18, 2007; that at the

time of claimant’s injury, she earned $16.79 per hour and was under a contract of

hire to work twenty-one (21) hours per week, which would yield an average weekly

wage of $352.60, which would entitle the claimant to compensation rates of $235

per week for temporary total disability and $176 per week for permanent partial

disability in the event the claim was found compensable.  It was further agreed that

the claimant fell on the employer’s premises on September 18, 2007, sustaining a

fracture to her left leg.  Although the Prehearing Order recited that the claimant

slipped and fell on the employer’s premises, the actual facts reveal that the heel of
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the claimant’s left shoe went off the concrete sidewalk while the claimant was

approaching the building to unlock the door, at which time the claimant lost her

balance, causing her to fall and break her leg.  (Tr. 7, 18-19)

By agreement of the parties, the primary issue presented for determination

was whether the claimant’s injury arose out of and during the course of her

employment.  A corollary issue was whether the claimant was providing employment

services at the time of the injury.  

Claimant contended, in summary, that she sustained an injury arising out of

and during the course of her employment with Pocahontas Day Service Center, Inc.,

a/k/a Donnie Martin Day Service Center, as a result of a specific incident identifiable

in time and place of occurrence when she fell while opening the employer’s

business; that respondents should be held responsible for all hospital, medical, and

related expenses, together with continued reasonably necessary medical treatment;

that she was entitled to either temporary total disability or temporary partial disability

benefits from the date of the injury and continuing through the second week in

January 2008; while reserving entitlement to permanent impairment benefits, if

applicable.

The respondents contend that the claimant was not performing employment

services at the time of the incident that resulted in claimant’s injury.

In addition to the claimant, Donnie Martin, the Director of the Donnie Martin

Center for Developmental Services, the employer herein, was called as a witness
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by the claimant.   The record is composed solely of the transcript of the April 4,

2008 hearing containing several exhibits.

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that her

injury on September 18, 2007 arose out of and during the course of her

employment with the Donnie Martin Center for Developmental Services,

formerly Pocahontas Day Service Center, Inc.

4. The claimant was not performing employment services when she fell, injuring

her left leg on September 18, 2007.

DISCUSSION

The relevant facts in this claim are undisputed.  The claimant, Marilyn

Stewart, has worked for the employer herein for thirty-two (32) years.  At the time

of her admitted injury, the claimant was the employer’s office manager.  The
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claimant had reduced her hours and was only working part time on September 18,

2007.  The employer provides services to the developmentally delayed children in

preparation for entering regular school.  The claimant had multiple duties.  The

undisputed evidence was that as part of her duties, the claimant would start off her

day by opening up the building and various offices.  The claimant’s injury occurred

on the employer’s premises, however, before the claimant had reached the door to

the building as set out below:

Q Okay.  Take us to September the 18th of ‘07.  What time did
you arrive at the Center?

A I’m going to say it was around 7:00 o’clock in the morning.

Q And what time do you normally arrive?

A In that vicinity.

Q Around 7:00 o’clock?

A Between 7:00, 7:15, it varies.

Q And, again, before you start your day, what do you do when
you first arrive at the Center?

A Well, I see what’s on the agenda, and if another person doesn’t
open the front door on the client side, I have to open that, and I get
the lights on.

Q How many doors are there?

A Oh, gosh, five.

Q And what were you doing -- take me from the time you arrived
at the Center and parked your car to when your accident occurred.
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A Okay.  I drove up and I parked right in front of my door.  I got
out and had my key out for the building, had my purse, lunch bag and
--

MR. DAVIS:  Your Honor, I can barely hear her.

JUDGE GREENBAUM:  You’re going to have to speak
up, ma’am.

THE CLAIMANT:  I’m trying.  I’ve just got a little bit of a
sore throat.

BY JUDGE GREENBAUM:

Q There’s no need to be nervous because all you need to do is
tell --

A Anyway, I got out of the car and walked up to my door, just
about there, I had my key out, and my left heel went off the concrete
sidewalk.

Q Okay.

A I lost my balance and down I went.

Q So you were in the process of unlocking the building?

A Yes, I was.

Q And is that part of your normal duties?

A Yes, it is.

Q And you’re saying that your heel, which heel was it?

A My left heel.

Q Went off the sidewalk and you fell?

A Yes, sir.
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Q Okay.  Was there anybody on the premises when this
happened?

A Well, as it was happening, Cindy Layton walked up on the
other side, but she just heard a thud.  She didn’t actually see it.  And
Marie Haney was up there.  They helped me get up by bringing the
chair.  I had to lay there for a minute, and then I finally got up by
pulling on the chair.  They held it in place.  Then I got inside, hobbled
inside, and sat down in my office.

Q All right.  So your coworkers knew immediately that you had
been injured?

A Yes, yes, they did.

Q Okay.  When did you first seek medical treatment?

A That morning.

Q That morning, okay.

A I was hurting pretty bad and went out to the doctor’s office, Dr.
Holt.

Q Did somebody take you to the doctor or did you go on your
own?

A I believe I took myself.     (Tr. 17-19)  (Emphasis supplied)

It must be noted that the employer reported this claim as a work-related

injury.  However, the workers’ compensation insurance carrier disputed the claim,

maintaining that the claimant was not providing employment services at the time the

injury occurred.

At the conclusion of the hearing, this Administrative Law Judge advised the

claimant that my preliminary inclination was that she was providing employment

services to the employer by opening the building and that her injury should be
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covered.  However, I cautioned the claimant that each claim was extremely fact

specific while acknowledging that an argument could be made that until she

reached the door, she was not providing employment services.  Despite the

employer’s desire to pay this claim, as well as my preliminary inclination to do so,

a review of the case law compels me to deny the claim of this extremely nice and

dedicated worker.  

A compensable injury is “an accidental injury...arising out of and in the course

of employment.”  Ark. Code Ann. § 11-9-102(4)(A)(i)(Repl. 2002).  A compensable

injury does not include injuries suffered at a time when employment services were

not being performed.  Ark. Code Ann. § 11-9-102(4)(B)(iii).  An employee is

performing “employment services” when he or she is doing something that is

generally required by his or her employer.  White v. Georgia-Pacific Corp., 339 Ark.

474, 6 S.W.3d 98 (1999).  The same test is used to determine whether an

employee was performing “employment services” as when determining whether an

employee was acting within “the course of employment.”  Moncus v. Billingsley

Logging, 366 Ark. 383, ___ S.W.3d ___ (2006).  The Court stated that an employee

is performing employment services when he is doing something that is generally

required by his employer.  Id.  The test is whether the injury occurred within the time

and space boundaries of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest directly or indirectly.

White, supra.  Furthermore, when the injury occurs outside of the time and space
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boundaries of employment, the critical determination to be made is whether the

employee was directly or indirectly advancing the interests of the employer at the

time of the injury.  Moncus, supra.

Whether a claimant was performing employment services depends on the

particular facts and circumstances of each case.  The following factors may be

considered in determining whether the claimant’s conduct falls within the meaning

of “employment services”:  (1) whether the accident occurs at a time, place, or

under circumstances that facilitate or advance the employer’s interests; (2) whether

the accident occurs when the employee is engaged in activity necessarily required

in order to perform work; (3) whether the activity engaged in when the accident

occurs in an unexpected part of the employment; (4) whether the activity constitutes

an interruption or departure, known by or permitted by the employer, either

temporally or spatially from work activities; (5) whether the employee is

compensated during the time that the activity occurs; (6) whether the employer

expects the worker to stop or return from permitted non-work activity in order to

advance some employment objective.  See Matlock v. Ark. Blue Cross Blue Shield,

74 Ark. App. 322, 49 S.W.3d 126 (2001).
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1

The going-and-coming rule ordinarily denies compensation to an employee while he is
traveling between his home and his job, reasoning that employees having fixed hours and
places of work are generally not considered to be in the course of their employment while
traveling to and from work.  Wright v. Ben M. Hogan Co., 250 Ark. 960, 468 S.W.2d 233
(1971).

Prior to Act 796 of 1993, the premises except to the going-and-coming rule1

provided that, although an employee at the time of injury had not reached the place

where his job duties were discharged, the injury was sustained within the course

and scope of the employment if the employee was injured while on the employer’s

premises or on nearby property either under the employer’s control or so situated

as to be regarded as actually or constructively a part of the employer’s premises.

Hightower v. Newark Public School System, 57 Ark. App. 159, 943 S.W.2d 608

(1997).  In Hightower, however, the Court of Appeals held that the statutory

requirement of the 1993 Act that an employee must be performing employment

services at the time of the injury eliminated the premises exception to the going-

and-coming rule.

In the instant case, the claimant was injured while walking in an common

area of the employer’s premises, but, before she reached the door to open the

building and begin to work, she fell and injured her left leg.  The claimant’s injury

would have clearly been compensable under the former premises exception;

however, the critical question under current law is whether she was performing

employment services when she fell.  The closest decision that I was able to review
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with facts similar to the instant claim was  Schults v. Pulaski County Special School

District, 63 Ark. App. 171, 976 S.W.3d 399 (1999).  In that claim, the employee was

responsible for checking the alarm system when he arrived at work.  The employee

fell while entering the building to perform that task.  However, said claim is clearly

distinguishable because the employee had already entered the premises when he

fell.  In Schults, the Court of Appeals recognized that merely entering the employer’s

premises was not sufficient to bring an employee within the employment-services

provision.  The Court held that the employee in that case was not merely entering

the premises when the injury occurred, but that he was already engaged in an

activity (checking the alarm) that carried out the employer’s purpose and advanced

the employer’s interest at the time of the fall.  The key appears to be that the injury

must occur after an employee arrives at work and begins performing a service.  In

the instant claim, the claimant had arrived at work and was walking to the building

when she fell.  In fact, she was merely steps from the door she was required to

open when the injury occurred.  Regrettably, because the premises exception has

been eliminated, I am constrained to deny this claim.  

The claimant has the burden of proving that her injury arose out of and during

the course of her employment.  Injuries which occur before employment services

begin must be denied.  After a full review of the facts, issues, and the law, I find that

claimant has failed to establish that her injury arose out of and during the course of
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her employment.  Accordingly, this claim must be, and it is, hereby respectfully

denied and dismissed. 

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


