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STATEMENT OF THE CASE

The issue of whether the statute of limitations serve as a bar to the claimant’s request for

further workers’ compensation benefits is submitted for a ruling based on briefs which were

tendered by the claimant and respondent #1.  Respondent #2 and Respondent #3 were provide an

opportunity or option to submit responsive letter briefs once those of the claimant and
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Respondent #1 had been submitted, however declined to do so.

The December 4, 2007, correspondence setting forth the issue and briefing schedule is

herein designated a part of the record as Commission Exhibit #1.  The January 10, 2008,

confirmation from the claimant’s attorney of the extension to submit his brief is herein

designated a part of the record as Commission Exhibit #1.  The January 2, 2008, brief of

respondent #1 is herein designated a part of the record as Respondent #1, exhibit #1.  The

January 10, 2008, brief of the claimant is herein designated a part of the record as Claimant

Exhibit #1.  The January 18, 2008, responsive brief of respondent #1 is herein designated a part

of the record as Respondent #1, exhibit #2.       

DISCUSSION

Bobby Steward, the claimant, sustained an injury to his back on August 8, 2001, with the

course and scope of his employment with respondent #1.  Respondent #1 paid temporary total

disability to the claimant until December 3, 2002.  Respondent #1 declined to be responsible for

further medical treatment on behalf of he claimant following the November 12, 2002, release of

the claimant by Dr. Moacir Schnapp as well as  medical benefits.  On July 3, 2003, respondent #1

paid for medical services rendered to the claimant on June 19, 2003.

On December 6, 2002, claimant, through his attorney, requested a change of physician in

connection with August 8, 2001, compensable injury.  The claimant returned to one of his initial

treating physicians, Dr. William Hurst, and pursuant to a referral of same, in February 2003 was

evaluated by Dr. Gregory F. Ricca, a Jonesboro neurosurgeon.  In correspondence of October 20,

2003, claimant, through his attorney, requested a hearing before the Arkansas Workers’

Compensation Commission relative to the “wrongful suspension of reasonable and related
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medical care”.  The record does not reflect that a Form AR-C was filed by the claimant in

connection with the change of physician request or the requested hearing on suspension of

medical benefits.  

Pursuant to the claimant’s hearing request pre-hearing questionnaires were forwarded to

the parties and a pre-hearing conference scheduled.  In his November 21, 2003, responsive filing

to the per-hearing questionnaire claimant identified the issue to addressed at the hearing as his

entitlement to additional reasonable and related medical benefits.  The Pre-hearing Order

generated pursuant to the pre-hearing conference identified the issue to be addressed during the

scheduled hearing, which was conducted on March 19, 2004, as “entitlement to additional

medical benefits”.

In a June 28, 2004, Opinion the claimant was awarded the additional and continued

medical benefits as well as controverted attorney fees.  The June 28, 2004, award of the

Administrative Law Judge concluded “matters not addressed herein are expressly reserved”.  In a

December 15, 2004, Opinion and Order the Full Commission reversed the June 28, 2004,

Opinion of the Administrative Law Judge and found that the claimant did not prove that he was

entitled to additional medical treatment.   The Full Commission concluded its December 15,

2004, “we deny and dismiss this claim”.  The claim before the Commission was one for

“additional medical treatment”.  In an opinion delivered November 16, 2005, the Arkansas Court

of Appeals affirmed the ruling of December 15, 2004, ruling of the Full Commission.  The

mandate from the Court of Appeals was received by the Commission on December 7, 2005.

In correspondence of December 21, 2005, which was filed received by the Commission

on December 21, 2005, which identified the claimant, the respondent and the Workers’
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Compensation Claim number, claimant’s new counsel requested that the same be considered as a

claim for “additional benefits”.  In a subsequent January 13, 2006, correspondence, which was

received by the Commission on January 18, 2006, claimant’s attorney requested a “hearing on

the issues of compensability, temporary disability, medical expenses, controversion, and attorney

fees”. 

As noted above, respondent #1 last paid temporary total disability benefits to the claimant

on December 3, 2002.  Claimant last received medical treatment paid for by respondent #1 on

June 19, 2003, with the payment for the services having been made on July 3, 2003. 

Commencing with the claimant’s October 20, 2003, hearing request on the issue of “wrongful

suspension of reasonable and related medical care” until the November 16, 2005, ruling of the

Arkansas Court of Appeals the claim was in litigation.  The mandate from the Court of Appeals

was received by the Commission on December 7, 2005.  On December 21, 2005, claimant,

through his attorney, filed a claim for “additional benefits”.

I find that the present claim for additional workers’ compensation benefits is not barred

by the statute of limitation.  As cited in the June 28, 2004, ruling of the Administrative Law

Judge the sole issue before the Arkansas Workers’ Compensation Commission at the time of the

March 19, 2004, hearing was a claim for additional medical benefits.  All other issues were

specifically reserved.  Following the appellate process it was ultimately determined that the

claimant was not entitled to the additional medical benefits sought.

As reflected above, respondent #1 paid indemnity benefits, in the form of temporary total

disability, through December 3, 2002.  Although the claimant was not working the issue of

temporary total disability was not before the Commission during the March 19, 2004, hearing. 
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While the July 1, 2003, assessment of the claimant by Dr. Ricca regarding surgery was available

to the parties, the issues of permanency, to include permanent physical impairment and wage

loss, were not addressed during the March 19, 2004, hearing because they were not ripe. 

Nevertheless, it is clear that the potential of the afore claims was well known to the parties, not

addressed during the hearing because they were not ripe and expressly reserved in the June 28,

2004, Administrative Law Judge ruling.  Accordingly, I find the issues of temporary total

disability, permanent physical impairment, and wage loss were expressly reserved at the time of

the March 19, 2004, hearing and not barred by the statute of limitation.

I further find that the claimant’s December 21, 2005, “claim for additional benefits”was a

request to modify the previous order denying the benefits sought in the prior hearing of March

19, 2004.  Ark. Code Ann. §11-9-713 (a) (1) provides that the Workers’ Compensation 

Commission may review any compensation order, award, or decision, with the exception of a

joint petition.  Subsection (2) of the afore provision provide that the same may be don at any time

within six (6) months of termination of the compensation period fixed in the original 

compensation order or award, upon the commission’s own motion or upon the application of any

party in interest, on the ground of a change in physical condition.  The final ruling growing out of

the March 19, 2004, hearing was delivered by the Arkansas Court of Appeals on November 16,

2005.  The request for modification was untimely because the provision “applies only to cases

where a pervious order or award of compensation has been made.  See Baxter County Regional

Hospital v. Dixon, (Ark. App. 5-23-07);  Smith v. Servomation, 8 Ark. App. 274, 651 S.W.2d 118

(1983).  Accordingly, the claimant’s claim to modify the denial of additional medical benefits is

both untimely and barred under the doctrine of res judicata.



6

The evidence preponderates that the claimant preserved the issues of additional temporary

total disability, and  permanency, to include permanent physical impairment and wage loss/extent

of permanent disability, at the time of the March 19, 2004, hearing on his claim for

additional/continued medical treatment.  The claimant first requested a hearing for additional

medical benefits on October 20, 2003.  With respondent #1 having last paid benefits in the claim

in July 3, 2003, for medical services rendered on June 19, 2003, the afore October 2003, claim of

the claimant was timely, filed within one (1) year of the last payment of benefits, pursuant to

Ark. Code Ann. §11-9-702 (b).

In reserving the issues regarding indemnity benefits [temporary total/permanency] at the

time of the March 19, 2004, hearing on additional medical benefits, the same effectively tolled

the statute of limitations with regard to those claims.  The parties may precede to a hearing on

issues.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


