
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F802738

CHRYSTAL STEDMAN CLAIMANT

TYSON POULTRY, INC., SELF INSURED RESPONDENT
                                                
TYNET CORPORATION, TPA RESPONDENT

OPINION FILED NOVEMBER 4, 2008 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by JERED MEDLOCK, Attorney, Fort Smith, Arkansas.

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 2, 2008, in Fort Smith,

Arkansas.  A  pre-hearing  order was entered in this case on June 2, 2008.  The pre-hearing

order set out the stipulations offered by the parties and outlined  the issues to be litigated

and resolved at the present time.  Immediately prior to the commencement of the hearing,

the correction of a clerical error was made to issue #1 of the pre-hearing order.  A  copy of

this pre-hearing order with the  clerical error corrected, was made Commission’s Exhibit

No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On January 3, 2006,  the relationship of employee-self insured employer-

third party administrator existed between the parties.

2. The appropriate weekly compensation benefits are $165.00 for total disability

and $154.00 for permanent partial disability.

3. On January 3, 2006, the claimant sustained a compensable injury to her left

ankle.

4. There is no dispute over the payment of medical expenses incurred in 2006.

By agreement of the parties, the  issues to be litigated and resolved at the present

time  were limited to the following:
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1. The claimant’s entitlement to temporary total disability benefits from March

3, 2006 through February 12, 2008.

2. The claimant’s entitlement to additional medical services.

3. Appropriate attorney’s fees.

In regard to these issues, the claimant contends she is entitled to temporary total

disability from January 4, 2006 to her release to be able to stand for work on February 12,

2008.

In regard to these issues, the respondent contends:

“Respondent contends that claimant missed no time from work
sufficient to entitle her to temporary total disability benefits
prior to January 26, 2006 when her healing period ended.
Claimant continued to work for the  respondent until she
resigned her employment. Claimant again sought medical
treatment in 2007 and had an MRI which was normal.  She was
subsequently seen by Dr. Pleimann who performed surgery for
left tarsal tunnel syndrome on August 20, 2007.  She was
returned to work effective September 4, 2007.  Respondent
contends that claimant’s healing period ended January
26,2006 and she was paid appropriate benefits.  Claimant
reentered a healing period on August 20, 2007 when she
underwent surgery until she was released to return to work
September 4, 2007.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue in this case is the claimant’s entitlement to additional medical

services. The burden rests upon the claimant to prove that any disputed medical services

represent “reasonably necessary medical services” for her compensable injury, as that term

is defined by the Act.  

Medical services are “reasonably necessary” when they are necessitated by or

connected with the  compensable injury and have a reasonable expectation of accomplishing

the purpose or goal for which they are intended, at the time the services are rendered.

Reasonably necessary medical services are not limited to those services  directed toward the

repair of the actual physical damage caused by the compensable injury. Reasonably
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necessary medical services  also extends to services necessary to insure an accurate

diagnosis of the nature and extent of the injury, medical services  intended only to alleviate

the symptoms produced by the injury, and medical services necessary to maintain the level

of healing achieved.  

I am unable to ascertain from the contentions of the parties and the evidence

presented  exactly what medical services are in dispute. The stipulations clearly reflect that

there is no dispute over the payment of medical expenses incurred in 2006.  However, it

would appear from the respondent’s contentions that they now concede that subsequent

medical services, at least those provided by Dr. Pleimann, represent  reasonably necessary

medical services for the claimant’s compensable ankle/foot injury.  To avoid any

uncertainty all medical services provided after 2006 will be addressed.

After consideration of the evidence presented, it is my opinion that the greater

weight of the evidence establishes that the medical services provided to the claimant for her

complaints and difficulties involving her left ankle/foot by and at the direction of Dr.

Rizwana Khan, the Mercy Hospital of Scott County, and Dr. Jason Pleimann beginning on

February 5, 2007, were necessitated by or connected with the claimant’s compensable

injury of January 3, 2006.  Clearly, there was a substantial gap in the claimant’s treatment.

She was not seen by any physician for her ankle/foot complaints between March 31, 2006

and February 5, 2007.  However, when she was last seen by Dr. Cruz on March 31, 2006,

he  noted both subjective complaints and objective findings involving the claimant’s left

ankle and foot.  His report further indicated that additional treatment might be appropriate.

Although Dr. Cruz released the claimant to return to work without restrictions on January

26, 2007, there  is no indication that he had concluded that the claimant had totally healed

or required no further medical services.  

Clearly, this significant interval, during which the claimant did not seek any further

medical treatment, could imply that her compensable injury had healed or that her
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difficulties  in 2007, were the result of some new injury or condition.  However, there is no

other evidence of the occurrence of any new injury or condition. The claimant’s testimony

indicates that she continued to experience some degree of difficulties  throughout this

period, but that these were  not sufficiently severe to cause her to seek medical services and

she continued to hope that they would eventually resolve.  The claimant denied any new or

additional injury involving her left ankle/foot, after January 2006

It appears to be the opinion of Dr. Pleimann that there is no inconsistency between

the condition for which he treated the claimant and her description of the accident and

injury on January 3, 2006. Clearly, the condition diagnosed and treated by Dr. Pleimann

would be logically consistent with a crush injury, such as that described by  the claimant

as occurring on January 3, 2006 and would further be consistent with the persistent

complaints described in the claimant’s credible testimony.  

It is my further opinion that the greater weight of the evidence presented shows that

the additional medical services provided to the claimant for her left ankle/foot difficulties

by and at the direction of Dr. Khan, the Mercy Hospital of Scott County, and Dr. Pleimann

had a reasonable expectation of accomplishing their intended purpose or goals, at the time

these services were rendered. The services provided to the claimant by these physicians for

these physicians for her left ankle/foot difficulties were of a type and nature generally

recognized by the medical community in this area as being appropriate to evaluate the

nature and extent of the claimant’s difficulties, to correct the actual physical damage caused

by these difficulties, and to relieve or reduce the claimant’s continuing symptoms.  It would

appear that these medical services also had a reasonable expectation of accomplishing these

various purposes and goals, but were actually successful in doing so.

In summary, I find that the medical services provided to the claimant by and at the

direction of Dr. Khan, the Mercy Hospital of Scott County, and Dr. Pleimann represent

“reasonably necessary medical services” for the claimant’s compensable injury.  Under the
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provisions of Ark. Code Ann. §11-9-508, the respondent would be liable for the expense of

these services, subject to the Commission’s medical fee schedule.

II. TEMPORARY TOTAL DISABILITY

The next  issue in this claim is the claimant’s entitlement to temporary total disability

benefits from March 3, 2006 through February 12, 2008.  The burden rests upon the

claimant to prove all of the elements necessary to entitle her to temporary total disability

benefits during this period.

The compensable injury involved in this case is to a portion of the claimant’s body

which is not “scheduled” in the Act.  Therefore, the claimant must prove that during this

period she remained within her healing period from the effects of her compensable injury.

Secondly, the claimant must prove that during this period she had not “returned to work.”

The issue of the duration of the healing period is a medical question, which must be

resolved on the basis of the greater weight of the credible medical evidence presented.  The

Act specifically defines the term “healing period” as that period of time necessary for the

healing of the actual physical damage caused by the compensable injury.  Once this

underlying physical damage has resolved or at least stabilized, at a level where nothing

further in the way of time or medical treatment offers a reasonable expectation of

improvement, then the healing period has ended.  The mere continuation of symptoms is

not sufficient, in and of itself, to prove that the healing period continues.  

In the present case, the medical evidence shows that the claimant was initially

treated for her compensable injury by Dr. Danilo Cruz. She remained under active

treatment by Dr. Cruz through January 26, 2006.  On that date, Dr. Cruz noted that the

claimant had been doing better. However, on his physical examination he noted continued

swelling overlying the medial melanosis.  He further indicated that the claimant had a

normal range of motion of the left ankle and foot.  He further indicated that the claimant

could walk on her foot, but with “a little limp”.
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The claimant had been previously released by Dr. Cruz to return to limited or light

duty employment with the respondent, but had been limited by Dr. Cruz to a sitting job

only. The claimant had returned to employment with the respondent in this limited

capacity.

In his report of January 26, 2006, Dr. Cruz releases the claimant to resume her

regular full time employment position and placed no restrictions on her potential

employment activities.  The claimant testified that upon this full release by Dr. Cruz, she

returned to her preinjury position.  However, she indicated that she could perform her

regular employment duties while seated on a stool.  She stated that during the first half of

her shift, she would perform her employment duties seated.  However, when she went to

lunch, she testified that someone would get her stool and she would be unable to find it.

As a result, she was required to work the second half of her shift without the benefit of the

stool.  Finally, she testified that she would advise her supervisors that her stool had been

taken, but that the only assistance the supervisor would offer was to tell her to go find the

stool.

In her testimony and the history she related to Dr. Pleimann, the claimant implies

that an inability to stand for prolonged periods, due to her compensable injury, played a

role in causing her to voluntarily resign her employment with this respondent.  However,

the greater weight of the credible evidence indicates otherwise.  On April 27, 2006, the

claimant saw her family physician, Dr. W. E. Young, for difficulties in the form of migraine

headaches, anxiety, and a “knot” involving her abdomen.  No mention is made in the

medical records and reports of that date of any difficulties with the claimant’s left

foot/ankle. In fact, the claimant appears to have sought no medical treatment for any

complaints involving her foot/ankle for over a month following her release by Dr. Cruz, on

January 26, 2006.  An exit interview form completed and signed by the claimant  on March

9, 2006, failed to mention that any physical limitations or restrictions resulting from her
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compensable left foot/ankle injury played any role in her voluntary resignation from the

respondent.  Instead, the claimant specifically stated that she was leaving her employment

with the respondent “to go to school and take care of my children.” 

On March 31, 2006 (almost four weeks after the last day of employment with the

respondent), the claimant returned to Dr. Cruz for difficulties involving  her  left foot/ankle.

In his report of that date, Dr. Cruz recorded a history of an employment related accident

two to three months prior to the visit. He also noted that the claimant’s left  foot/ankle “had

been better” until a “few days” prior to the March 31, 2006 visit.  Dr. Cruz noted that the

claimant’s left foot/ankle had simply started hurting again and does not indicate any

particular activity or event as precipitating the recurrence of the claimant’s difficulties.  On

his physical examination, Dr. Cruz observed continuing edema and tenderness involving

the left ankle area.  Finally, he advised the claimant to return in two weeks for follow up,

if she was not any better, at which time an orthopaedic referral or injections would be

considered.  

The claimant sought no further medical treatment for difficulties with her left

foot/ankle until she consulted Dr. Rizwana Khan on February 5, 2007. The claimant has

offered no real explanation for her failure to keep the follow up visit that had been

scheduled by Dr. Cruz for two weeks after March 31, 2006, or her failure to seek any

medical treatment for almost 11 months. The claimant simply stated, in her testimony, that

during this period, she was just resting her foot/ankle at home in hopes that her difficulties

in this area would resolve.

The medical records of Dr. Khan show that the claimant consulted him on February

5, 2007 for persistent complaints of pain in her left ankle and heel. He noted a history from

the claimant that her left ankle/foot never “felt right” after her January 3, 2006 injury, that

her pain had continued, and that her pain and difficulties would worsen with  standing for

periods of several hours. He also noted complaints of numbness and tinging as well as pain,
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after these  extended periods of standing.  X-rays taken at the request of Dr. Khan (on

February 21, 2007), were interpreted as showing no change from the prior studies in 2006.

An MRI  study that was performed at the request of Dr. Khan (on February 23, 2007) was

interpreted as showing a possible abnormality involving the tendon sheath of the  flexus

hallucis longus tendon.  It was indicated that this defect could either be a normal variant

or an abnormality indicative of tenosynovitis.

Ultimately, the  claimant was referred to Dr. Jason Pleimann, an orthopaedic

surgeon and ankle/foot specialist.  Dr. Pleimann diagnosed the claimant’s difficulties with

her left ankle/foot as being attributable to a tarsal tunnel syndrome.  He performed

corrective surgery for this condition on August 20, 2007. The records of Dr. Pleimann show

that he restricted the claimant from work, due to her compensable left ankle/foot

difficulties, from the commencement of his treatment on May 4, 2007 through September

4, 2007. On that date, Dr. Pleimann released the claimant to only light or limited duty

employment. This light or limited duty employment was not to involve any heavy lifting,

must allow the claimant to wear her “boot” and must  be performed primarily  sitting down

with only occasional brief standing and walking.  Dr. Pleimann continued these extensive

restrictions through December 5, 2007.  At that time, he removed some of the claimant’s

restrictions, allowing her to return to work four hours a day for four weeks and then a

regular eight hour day thereafter.  On February 12, 2008, Dr. Pleimann released the

claimant from further treatment, opined that the claimant had reached maximum medical

improvement, and had no permanent  work restrictions or permanent physical impairment.

The claimant testified that between March of 2006 and February of 2007, she had

attempted to hang wallpaper, which was an employment the claimant had previously

pursued.  However, she stated that she was physically unable of performing this type of

employment, because her compensable ankle/foot injury prevented her from climbing

ladders, carrying things, or prolonged standing.  The claimant also testified that following
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her light or limited duty release by  Dr. Pleimann, she had not sought any employment

positions within these restrictions and had also failed to seek any employment after her full

release by Dr. Pleimann, on February 12, 2008.  

After consideration of all the evidence presented, it is my opinion that the claimant

has proven the necessary requirements to entitle her  to temporary total disability benefits

from February 5, 2007 through February 12, 2008.  Specifically, the claimant has proven

by the greater weight of the credible evidence that during this interval she was within her

healing period from the effects of her compensable ankle/foot injury and had not “returned

to employment”.

  The medical evidence shows that between February 5, 2007 and February 12, 2008,

the claimant was under active medical treatment directed toward improvement of the actual

physical damage to the claimant’s left ankle/foot that was caused by her compensable

injury.  The evidence also shows that during this period, the claimant was not employed or

employable.

 Although the claimant had initially “returned to work” following her compensable

injury, this does not in and of itself, subsequently disqualify the claimant from entitlement

to temporary total disability benefits.  Clearly, during the period of February 5, 2007

through February 12, 2008, the claimant was not working and her inability to perform

regular gainful employment was due to the effects of her compensable ankle/foot injury.

The evidence reveals that her compensable left ankle/foot injury,  during this period, caused

substantial restrictions and limitations on the claimant’s physical activities.  These

limitations and restrictions were sufficient to preclude the claimant from any reasonable

expectation of obtaining employment in the open job market.  There  is  little likelihood that

any employer would take on an employee with the claimant’s limited job skills, who could

not stand or walk for any period of time, who could not carry any weights or climb any steps

or ladders, and who was undergoing active medical treatment for her difficulties.  It must
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also be noted that for a  substantial period between February of 2007 and February of

2008, the claimant was  medically restricted from engaging in any gainful employment. In

essence, the claimant has proven actual temporary total disability during this period. This

would clearly offset the fact that the claimant had previously continued to work following

her compensable injury.

However, it is my further opinion that the claimant has failed to prove by the greater

weight of the credible evidence that she was rendered temporarily totally disabled by her

compensable ankle/foot injury for the period of March 3, 2006 through February 4, 2007.

Specifically, the claimant has failed to prove by the greater weight of the credible evidence

that during this interval she continued within her healing period from the effects of her

compensable left ankle/foot injury and had not “returned to work.” 

 During this time, the claimant did not receive any active medical treatment directed

toward the  improvement of the physical damage caused by  her compensable injury.  In

fact, except for the visit on March 31, 2006, the claimant sought no medical treatment,

whatsoever, for her compensable left ankle/foot injury.

 Further, the evidence shows that the claimant had continued her employment with

the respondent, following her compensable injury on January 3, 2006, and that the

claimant’s voluntary termination of this employment on March 3, 2006, was not

necessitated by the effects of her compensable injury.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. On January 3, 2006, the relationship of employee-self insured employer-third

party administrator existed between the parties.

3.  On January 3, 2006, the claimant earned wages sufficient to entitle her to weekly

compensation benefits of $165.00 for total disability and $154.00 for permanent partial

disability.
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4.  On January 3, 2006, the claimant sustained a compensable injury to her left

ankle/foot.

5.  There is no dispute over the payment of medical expenses incurred in 2006.  

6.  The medical services provided to the claimant for her left ankle/foot complaints

by Dr. Rizwana Khan, the Mercy Hospital of Scott County, and Dr.  Jason Pleimann, on and

after February 5, 2007, represent reasonably necessary medical services for the claimant’s

compensable injury of January 3, 2006.  Specifically, the evidence presented shows that

these medical services were necessitated by or connected with the compensable injury and

had a reasonable expectation of accomplishing the purpose or goal intended for these

medical services.  In fact, the evidence presented shows that these medical services did, in

fact, actually accomplish their intended purpose or goal.  Pursuant to Ark. Code Ann. §11-9-

508, the respondent is liable for the expense of these services, subject to the Commission’s

medical fee schedule.

7.  The claimant has proven that  she was rendered temporarily totally disabled by

her compensable injury for the  period beginning February 5, 2007 and continuing through

February 12, 2008.  Specifically, the claimant has proven that during this period she

continued within her healing period from the effects of her compensable injury and was

unable to work as a result of the effects of this injury.  

8.  The claimant has failed to prove by the greater weight of the credible evidence

that she was rendered temporarily totally disabled by her compensable injury for the period

of March 3, 2006 through February 4, 2007.  Specifically, the claimant has failed to prove

that during this period she continued within her healing period from the effects of her

compensable injury and had not returned to work.  

9.  The respondent has controverted the claimant’s entitlement to any temporary

total disability benefits.
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10.  The appropriate fee for the claimant’s attorney is the maximum statutory

attorney’s fee on the controverted temporary total disability benefits herein awarded.

ORDER

The respondent shall be liable for the medical expense incurred by the claimant as

the result of medical services rendered her for her compensable left ankle/foot injury by

and at the direction of Dr. Rizwana Khan, the Mercy Hospital of Scott County, and Dr.

Jason Pleimann.  This liability is subject to the medical fee schedule established by this

Commission.

The respondent shall  pay to the claimant temporary total disability benefits for the

period beginning February 5, 2007 and continuing through February 12, 2008.  

The respondent shall pay to the claimant’s attorney the maximum statutory

attorney's fee on the controverted temporary total disability benefits herein awarded.  One-

half of this fee is the obligation of the respondent in addition to these benefits.  The

remaining one-half of this fee is  to be withheld by the respondent from such benefits.

All benefits herein awarded, which have heretofore accrued, are payable in a lump

sum without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                                                             
                 MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


