
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F604220/F707100 

MILTON SOLIS, Employee  CLAIMANT

WAL-MART STORES, INC., Employer  RESPONDENT

CLAIMS MANAGEMENT, INC., Carrier RESPONDENT

OPINION FILED OCTOBER 6, 2008

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On September 10, 2008, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 2, 2008, and a

pre-hearing order was filed on July 3, 2008.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The claimant sustained compensable injuries to his lumbar spine on March 24,

2006 and August 3, 2006.

3.   Respondent has accepted and paid permanent partial disability benefits based

on a 7% rating assigned by Dr. Blankenship.

At the time of the hearing the parties agreed that claimant earned sufficient wages

to entitle him to compensation at the rate of $362.00 for total disability benefits and

$272.00 for permanent partial disability benefits.  The parties also agreed that respondent

is entitled to a credit of $1,120.00 for overpayment of permanent partial disability benefits.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent partial disability benefits in excess of the

7% rating.

2.   Attorney fee.

At the time of the hearing claimant’s attorney indicated that in addition to requesting

an attorney fee on permanent partial disability benefits in excess of the 7% impairment

rating, she is also requesting an attorney fee on the difference between the respondent’s

original requested credit of $4,238.50 and the stipulated amount of $1,120.00. 

The claimant contends that as a result of his compensable injuries he is entitled to

permanent partial disability benefits in excess of the 7% impairment rating previously

accepted and paid by the respondent.  Claimant’s attorney seeks a fee on benefits in

excess of the 7% rating as well as on the difference between the respondent’s original

requested credit of $4,238.50 and the stipulated amount of $1,120.00.

Respondent contends that claimant is not entitled to any benefits attributable to

wage loss as a result of his compensable injuries.  Respondent also contends that its

original request for credit of overpayment in the amount of $4,238.50 was the result of an

incorrect calculation of the compensation rate; therefore, respondent contends that

claimant’s attorney is not entitled to an attorney fee.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 2, 2008, and contained in a pre-hearing order filed July 3, 2008, are
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hereby accepted as fact.

2.   The parties’ stipulation that claimant earned sufficient wages to entitle him to

compensation at the rate of $362.00 for total disability benefits and $272.00 for permanent

partial disability benefits is also hereby accepted as fact.

3.   The parties’ stipulation that respondent is entitled to a credit in the amount of

$1,120.00 is also hereby accepted as fact.

4.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to permanent partial disability benefits in an amount equal to 10% to the body

as a whole for wage loss as a result of his compensable injury.  

5.   Respondent has controverted claimant’s entitlement to additional permanent

partial disability benefits.   Claimant’s attorney is entitled to an attorney fee on permanent

partial disability benefits in an amount equal to 10% to the body as a whole as well as an

attorney fee on the $3,118.50 difference between the original requested amount by

respondent for overpayment and the stipulated amount of $1,120.00.

FACTUAL BACKGROUND

At the time of the hearing the claimant was 30 years old.  Claimant attended the 12th

grade, but did not graduate from high school.  Claimant began working for respondent in

June 2003 as an order filler in a warehouse.  Claimant’s job duties required him to fill

orders by placing various products on a conveyor belt.  These items included cases of

soda, lawnmowers, dishwashers, microwaves, TVs, et cetera.  The parties have stipulated

that claimant suffered a compensable injury to his back on March 24, 2006.  Following that

injury the claimant was treated by Dr. Vandergriff who diagnosed claimant’s condition as

a lumber strain and lumbar paraspinal muscle spasms.  Dr. Vandergriff treated claimant

with medication and assigned him a work restriction of lifting no more than 20 pounds.

Claimant returned to work for the respondent on light duty performing various jobs in the
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respondent’s warehouse such as mopping floors, picking up trash, and putting ice in

coolers.  

In a report dated April 27, 2006, Dr. Vandergriff released claimant from her care and

indicated that he could return to work at full duty and that he had no permanent

impairment.  A few days later claimant was seen by Dr. Sites for an orthopaedic evaluation

who recommended an MRI scan.  Dr. Sites also prescribed medication and continued

claimant on work restrictions.  According to Dr. Sites’ report of May 15, 2006, the MRI scan

revealed focal disc protrusions with no impingement.   As a result, Dr. Sites referred

claimant to Dr. Blankenship, neurosurgeon, for an evaluation.  

Dr. Blankenship’s medical report of May 24, 2006 indicates that his review of the

MRI scan reveals an annular tear with a small midline disc protrusion at the L5-S1 level.

He noted that there was no significant neural displacement and felt that claimant’s back

pain was discogenic in etiology.  Dr. Blankenship continued claimant’s work restrictions and

prescribed medication and physical therapy.

Dr. Blankenship eventually referred claimant for a functional capacities evaluation

which was performed on August 8, 2006.  Approximately five days before that evaluation

the claimant suffered another compensable injury to his back when a hand jack he was

using to move a pallet was struck by a forklift, throwing him backwards against a metal bin.

Claimant testified his back pain worsened after this incident.

After the second injury and the functional capacities evaluation claimant returned

to Dr. Blankenship on August 23, 2006.  Given claimant’s new injury which increased his

complaints, Dr. Blankenship recommended a second MRI scan and additional physical

therapy.  In a report dated September 20, 2006, Dr. Blankenship indicated that the second

MRI scan confirmed an annular tear and disc protrusion at the L5-S1 level.  Dr.

Blankenship recommended an aggressive physical therapy program and performed a

discography procedure on October 24, 2006.  
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In a report dated November 21, 2006, Dr. Blankenship noted that the discography

was not provocatively positive.  While he believed the annular tear was the source of

claimant’s complaints, he did not feel that surgery, injections, or physical therapy would be

of any benefit to the claimant.  Dr. Blankenship indicated that claimant had reached

maximum medical improvement and assigned him a 7% impairment rating.  Dr.

Blankenship also reviewed the functional capacities evaluation and indicated that claimant

could perform work at the medium physical level.  Dr. Blankenship assigned claimant a

permanent lifting restriction of 40 pounds and indicated that claimant could walk

unrestricted and that if he was performing a sedentary job he would need to get up and

stretch every two hours.

Claimant subsequently filed a change of physician request and was evaluated by

Dr. Routsong, neurosurgeon, on March 4, 2008.  Dr. Routsong reviewed claimant’s testing

and indicated that there was no evidence of nerve compression.  Dr. Routsong indicated

that surgery was not necessary and he provided no specific treatment to the claimant other

than discussing proper back care and activity limitations.

Following claimant’s release by Dr. Blankenship in November 2006 he returned to

the respondent’s warehouse and was informed that respondent did not have a position

available for him within his physical restrictions.  Claimant was informed that he had 30

days to find another job within the company or he would be released.  Two days later the

claimant obtained employment at the respondent’s optical lab.  Claimant originally worked

at a job which required him to polish lenses before he was moved to a job which melted

metal in order to size frames correctly.  Beginning in March 2007 the claimant began filing

a series of requests for leave of absences.  Reasons for the requests included the

claimant’s back, wrist pain, and finally, an indication that he needed to take off work to care

for his children while his wife recovered from a motor vehicle accident.  When this last

leave of absence request expired, claimant did not return to work for the respondent.
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Claimant contends that he was unable to perform the job at the optical lab due to back

pain.  Since terminating his employment with the respondent the claimant worked part-time

for Kohl’s for approximately six months and he worked approximately three months at

Pinnacle Foods.

The respondent accepted as compensable injuries to claimant’s back on March 24,

2006 and again on August 3, 2006.  The respondent paid claimant compensation benefits

including permanent partial disability benefits for the 7% rating assigned by Dr.

Blankenship.  In fact, the parties have stipulated that the respondent overpaid claimant

$1,120.00.  Claimant has filed this claim contending that he is entitled to permanent partial

disability benefits in excess of the 7% rating.  

ADJUDICATION

Claimant contends that he is entitled to additional permanent partial disability

benefits for a loss in wage earning capacity as a result of his compensable injuries.  In

considering claims for permanent partial disability benefits in excess of the impairment

rating, the Commission may take into account various factors.  These factors include the

percentage of the physical impairment as well as the claimant’s age, education, work

experience, and all other matters reasonably expected to affect the employee’s future

earning capacity.  A.C.A. §11-9-522(b)(1).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional permanent partial disability benefits in an

amount equal to 10% to the body as a whole.   

As previously noted, claimant was 30 years old at the time of the hearing.  Claimant

attended school in the 12th grade but did not graduate.  Claimant has been assigned a

permanent physical impairment rating by Dr. Blankenship in an amount equal to 7% to the
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body as a whole as a result of his compensable injury.   In addition, Dr. Blankenship was

of the opinion that claimant could perform work in the medium physical category.  Dr.

Blankenship assigned claimant a permanent lifting restriction of 40 pounds and indicated

that claimant’s walking was unrestricted and that if claimant worked a sedentary job he

should get up and stretch every two hours.   

Claimant testified that he earned $14.80 per hour while working in the respondent’s

warehouse.  Claimant testified that he had performed a number of jobs prior to his

employment with the respondent.  Two of the jobs were Danaher Tools and Superior

Industries.  Claimant left the employment of both of those jobs because he did not feel

safe.  Claimant testified that he earned approximately $11.00 per hour at both of those

jobs.  Claimant also worked at Tyson’s on the line for approximately one year earning

$10.00 an hour.  Claimant also worked at Simmons Foods in the sanitation department for

six or seven months before quitting.  Claimant testified that he earned $10.00 to $11.00 an

hour per hour at that job.  Claimant also testified that he worked at BudgeText.  Claimant

testified that he drove a truck and moved boxes of college textbooks in and out of the truck.

Claimant earned $7.25 an hour at that job.  Claimant also worked at Butterball where he

began as a line worker.  Claimant subsequently worked as a translator and a trainer for

Butterball and earned $13.00 per hour.  Claimant performed all  of these jobs prior to his

employment with the respondent.

Subsequent to his employment with the respondent the claimant worked part-time

for Kohl’s, three to four hours per day.  Claimant performed a job which required him to put

up signs and labels.  Claimant earned $7.25 per hour while performing that job which he

did for approximately six months.

The claimant also worked at Pinnacle Foods as a line server.  Claimant began

earning wages of $9.50 or $10.00 per hour.  Within two weeks of beginning work at

Pinnacle he was earning $12.00 an hour and had been elevated to a trainer position.
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Claimant is fluent in both English and Spanish and worked as a translator.  In addition,

claimant trained new employees on how to perform the line work.   Claimant testified that

his job with Pinnacle involved a lot of paperwork and he was permitted to sit and stand as

needed.  Claimant worked for Pinnacle Foods approximately three months before he was

terminated for harassment.  According to claimant’s testimony, this resulted from a mis

understanding between himself and another employee’s husband.  

On one hand, it is obvious that this claimant has suffered some loss in his wage

earning capacity as a result of his compensable injury.  He has been assigned a

permanent physical impairment rating in an amount equal to 7% to the body as a whole

and his treating physician has indicated that claimant should perform only medium work

and that he has a permanent lifting restriction of 40 pounds.  In addition, respondent did

not provide claimant with work within his physical restrictions in its warehouse, but instead

claimant was required to find work somewhere else within the respondent’s company which

paid less wages per hour.   Given claimant’s restrictions, it is clear that he cannot return

to some of the jobs which he performed in the past which required heavy lifting.  On the

other hand, claimant is only 30 years old.  In addition, following his work with the

respondent claimant became employed at Butterball earning $12.00 per hour as a trainer

and translator.  This job involved paperwork and allowed claimant to sit and stand as he

needed.  This job was within claimant’s restrictions and it ended when claimant was

terminated for harassment.  However, it is significant that claimant did have the skills and

the ability to perform the job as a trainer and a translator.

After consideration of  the relevant wage loss factors, I find that claimant has met

his burden of proving by a preponderance of the evidence that he has suffered a loss in

wage earning capacity in an amount equal to 10% to the body as a whole.  Respondent

is entitled to a credit in the amount of $1,120.00 for permanent partial disability benefits

previously paid in excess of the 7% impairment rating.  Respondent has controverted
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claimant’s entitlement to permanent partial disability benefits over and above the credit of

$1,120.00.   

The final issue for consideration involves claimant’s attorney’s contention that she

is entitled to an attorney fee on the difference between respondent’s original credit request

of $4,238.50 and the stipulated credit amount of $1,120.00.

In Cleek v. Great Southern Metals, 335 Ark. 342, 981 S.W. 2d 531 (1998), the Court

noted that the real objective of an attorney fee statute is to place the burden of litigation

expenses upon the party which made it necessary.   Holding a respondent liable for a

portion of the attorney fee serves a legitimate social purpose of discouraging oppressive

delays and recognition of liability, deterring arbitrary and capricious denials of claims, and

ensuring the ability of an employee to obtaining adequate legal representation. Aluminum

Company of America v. Henning, 260 Ark. 699, 543 S.W. 2d 480 (1976).   Thus, the

purpose in determining whether or not a claim has been controverted, and by whom, “is

to place the burden of litigation expense upon the party which made it necessary.”

Henning, supra; Buckner v. Sparks Regional Medical Center, 32 Ark. App. 5, 794 S.W. 2d

6223 (1990).  Furthermore, assuming a position which requires an injured employee to

retain an attorney to take actions necessary to ensure that the employee’s rights are

protected may constitute controversion.  New Hampshire Insurance Company v. Logan,

13 Ark. App. 116, 680 S.W. 2d 720 (1984).   

Based upon the evidence presented in this case, I find that the respondent took a

position which required the claimant to retain an attorney and that it was the respondent

which made litigation of this particular issue necessary.

In a letter dated June 25, 2007, a case manager for the respondent’s third-party

administrator wrote a letter to the claimant indicating that it had overpaid claimant the

amount of $4,238.50.  The letter requested that this amount be paid “in full by check or

cashier’s check or in payments that are within your ability to pay.”   The letter goes on to
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note that if claimant had not been heard from within ten days this issue would be turned

over to “collections”.  This letter is attached to claimant’s deposition as Exhibit 1.   Based

upon this letter requesting repayment of $4,238.50 claimant sought legal counsel.  When

claimant filed a request for permanent partial disability benefits, respondent in turn

requested a credit in the amount of $4,238.50 for overpayment.  In the course of preparing

for the hearing the parties agreed to stipulate that respondent’s overpayment equaled

$1,120.00.

Under these facts, I find that respondent clearly controverted the difference between

the requested amount and the stipulated amount.  Based upon the respondent’s letter

requesting payment of $4,238.50 and threatening claimant with collection, it was necessary

for claimant to obtain counsel.  Respondent subsequently requested this credit at the time

of the pre-hearing conference.  Therefore, in my opinion, the respondent took a position

which required the claimant to retain an attorney to assure that his rights were protected.

Accordingly, I find that claimant’s attorney is entitled to an attorney fee on $3,118.50, the

difference between the amount of overpayment requested by the respondent and the

stipulated amount.  This fee is to be paid one-half by respondent and one-half by claimant.

Claimant’s portion of the fee may be deducted from benefits awarded herein.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional permanent partial disability benefits in an amount equal to 10%

to the body as a whole based upon wage loss as a result of his compensable injury.

Respondent is entitled to a credit in the amount of $1,120.00 toward payment of these

benefits.  Respondent has controverted claimant’s entitlement to benefits owed in excess

of $1,120.00.  In addition, claimant’s attorney is entitled to a fee on $3,118.50, the

difference between respondent’s requested amount of overpayment and the stipulated
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amount.  This fee is to be paid one-half by claimant and one-half by respondent, with

claimant’s portion deducted from benefits awarded herein.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $458.65.

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


