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OPINION AND ORDER FILED NOVEMBER 25, 2008

Hearing before Chief Administrative Law Judge David Greenbaum on November 21,
2008, at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. John C. Barttelt, Attorney-at-Law, Jonesboro,
Arkansas.

Respondents represented by Mr. David Landis, Attorney-at-Law, Jonesboro,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on November 21, 2008, to determine whether

these claims  should  be  dismissed for want of prosecution pursuant to Ark. Code

Ann. §11-9-702 and Commission Rule 099.13.

The immediate case concerns two (2) separate work-related accidents and

alleged injuries, both involving the employer herein.  The first incident occurred on

or about August 13, 2007, when the claimant allegedly fell on some stairs, injuring

her leg.  A second incident occurred on or about October 7, 2007, when the

claimant allegedly hit her head on a shelf.  Apparently, respondents treated both

claims as medical only claims and paid some limited medical.  However, because

no indemnity benefits were paid, no legal claim file was established or employer
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reports filed on either claim until after claimant’s attorney requested additional

benefits.  As will be set out further below, because the claimant failed to prosecute

her claim, respondents filed a Motion to Dismiss which resulted in the November 21,

2008, hearing.  

A procedural history of this case is warranted.  The claimant, by and through

her attorney, filed two (2) separate AR-C forms by letter dated November 12, 2007,

and received by the Commission on November 15, 2007.  Next, in a letter dated

February 1, 2008, claimant’s attorney requested that the claims be assigned to an

administrative law judge and that a hearing be scheduled on the issue of continued

medical treatment.  Both claims were assigned for adjudication on February 6,

2008.  Prehearing Questionnaires were sent to both parties on February 7, 2008.

Because the claimant failed to respond to the questionnaire, the claims were

returned to the Commission’s general files.  No further action was taken by either

party until respondents filed a Motion to Dismiss which was received on October 13,

2008.  A letter dated October 16, 2008, together with claimant’s objection to

respondents’ Motion to Dismiss was received on October 20, 2008.  The objection

incorrectly stated that the claims were returned to general files by agreement of the

parties while further asserting that there was no statutory grounds for dismissal.  In

his letter, claimant’s attorney pointed out that he had lost contact with his client.

Next, a prehearing conference was scheduled for November 5, 2008, to determine

how to proceed.  Again, claimant’s attorney acknowledged that he had lost contact
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with his client.  Respondents requested that a hearing be scheduled on its Motion.

Accordingly, a hearing was scheduled for November 21, 2008.  The subject of the

hearing was limited to respondents’ Motion to Dismiss the claims.  Notice was sent

to the claimant both Certified Mail – Return Receipt Requested, as well as First-

Class Mail.  The claimant appeared at the hearing, in person, as well as by her

attorney.  Claimant’s attorney requested a non-suit or dismissal of her claim without

prejudice.  This administrative law judge was of the opinion that he did not have the

statutory authority to order a non-suit or dismissal without prejudice under the Rules

of Civil Procedure.  Further, because the claimant’s attorney stated that his client

was now ready, willing, and able to pursue her claim, I find that neither Commission

Rule 099.13 or Ark. Code Ann. §11-9-702 apply because both of these authorities

require “lack of prosecution” as a prerequisite to dismissal of a claim.  The claimant

is ready to proceed to a hearing.  Accordingly, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The relationship of employee-employer existed between the parties at all

relevant times, including August 13, 2007, as well as October 7, 2007, at

which time the claimant was involved in work-related incidents which were

treated as medical only claims.

3. The claimant wishes to pursue claims for additional benefits related to
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admitted work-related incidents.

4. A non-suit or dismissal pursuant to A.R.C.P. 41 is not appropriate.

5. The claimant wishes to pursue her claims and, therefore, the provisions of

A.C.A. §11-9-702 and Commission Rule 099.13 do not apply.

6. Respondents’ Motion to Dismiss should be denied.

DISCUSSION

A hearing was conducted to determine or not these claims should be

dismissed for failure to prosecute pursuant to Dillard v. Benton County Sheriff’s

Office, 87 Ark. App. 379,       S.W.3d       (2004).

Rather than conduct a further analysis of the record in this cause, suffice it

to say that the claimant appeared at the hearing and objected to the dismissal of her

claim.  After a full consideration of the facts, issues, and the law, I find that a

dismissal is not appropriate in this case.  First, there is no provisions under the

Workers’ Compensation Act which permit a non-suit.  Further, neither Commission

Rule 099.13 nor A.C.A. §11-9-702 apply because the record reflects that the

claimant wishes to prosecute her claim.  See, Hooker v. E.C. Rowlett Construction

Co., et al, AWCC #F012906, Full Commission Opinion filed February 8, 2005.

At the hearing, claimant’s attorney indicated that his client was ready and

wished to pursue her claim for additional benefits.  I feel compelled to point out that

in the event these claims were dismissed without prejudice, the claimant’s attorney

indicated that his client would re-file immediately and request a hearing. Claimant
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was admonished that the failure to pursue the claim and file appropriate prehearing

responses would result in the dismissal of the claim for lack of prosecution.  In view

of the foregoing, respondents’ Motion to Dismiss is hereby, respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


