
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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INTONG SIVIXAY, Employee  CLAIMANT

DANAHER TOOL GROUP, Employer  RESPONDENT
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OPINION FILED OCTOBER 16, 2008

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 18, 2008, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 9, 2008, and a

pre-hearing order was filed on July 10, 2008.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury on September 14, 2002.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $425.00 for total disability benefits and $319.00 for permanent partial

disability benefits.

5.   Respondents accepted and paid permanent partial disability benefits based on

a 35% rating to the body as a whole.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional temporary total disability and/or temporary

partial disability benefits.

2.   Claimant’s entitlement to benefits for wage loss.

3.   Payment of treatment from Dr. Dorman.

4.   Attorney fee.

At the time of the hearing the respondent agreed to pay all reasonable and

necessary medical treatment provided by Dr. Dorman.  The parties agreed that this was

no longer an issue to be litigated.

The claimant contends that as a result of his compensable injury he has missed

work and his pay was reduced and that he is entitled to additional temporary total disability

and/or temporary partial disability benefits.  Claimant is also making a claim for wage loss

benefits and an attorney fee.

The respondents contend that all appropriate benefits have been and are continuing

to be paid with regard to this claim.  Claimant was released to return to work and did return

to work for the respondent employer.  Claimant’s decision not to return to his position in

the forge department was his own personal decision and not that of the employer.  They

were unaware of any limitations or restrictions in his activity at the time of his return to

work.  Claimant has continued to work the same hours that he worked prior to his injury.

In light of this, respondent’s position is that claimant is not entitled to any of the benefits

he is requested.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 9, 2008, and contained in a pre-hearing order filed July 10, 2008, are

hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional temporary total and/or temporary partial disability benefits after

November 11, 2004, the date he reached maximum medical improvement.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to permanent partial disability benefits in an amount equal to 20% to the body

as a whole as a result of wage loss.

4.   Respondent has controverted claimant’s entitlement to wage loss benefits in the

amount equal to 25% to the body as a whole.

FACTUAL BACKGROUND

The claimant is a 47-year-old man who began working for the respondent in 1989.

Before his injury on September 14, 2002, the claimant had worked in the respondent’s

forge department for approximately five to six years.   Claimant’s job duties in the forge

department required him to use an 8 to 10-pound set of tongs to pick up a super-heated

15-pound piece of metal after it came out of a “heater machine” and put the piece of metal

“down for the hammer” which would stamp the metal into a tool part.   After the part came

out of the hammer it was placed in a trimmer to be cut.  Claimant testified that this job was

physically demanding, requiring him to move some six to seven hundred pieces of metal

each day.  

Claimant suffered a compensable injury to his abdominal area on September 14,

2002 when a piece of hot metal penetrated his abdomen.  According to the medical reports

this resulted not only in a missile-type injury, but also a thermal injury as well.  The medical
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records indicate that as a result of his injury the claimant has undergone several surgical

procedures which have involved the resection of approximately 80 percent of his stomach,

resection of the left one-half of his liver, resection of a significant length of his left

transverse colon, and resection of multiple feet of the small intestine.

In January 2003 the claimant returned to work for respondent in its assembly

department.  Claimant began working two hours per day and gradually increased his work

load to eight hours per day.  While claimant was working less than eight hours per day he

was provided benefits from the carrier to make up the difference between his wages and

his average weekly wage.

Claimant is currently working as a machine operator for the respondent making

$12.86 per hour.  Before claimant’s injury he was earning more than $17.00 an hour.

On November 11, 2004 claimant was seen by Dr. Moffitt for an independent medical

evaluation.  Dr. Moffitt indicated that claimant had reached maximum medical

improvement, but would require future medical treatment.  Dr. Moffitt also assigned

claimant a 35% impairment rating.

Claimant has filed this claim contending that he is entitled to additional temporary

total and/or temporary partial disability benefits from November 11, 2004 and continuing

into the future based upon the fact that he has earned less wages during this period of

time.  Claimant also requests payment of permanent partial disability benefits for wage

loss.   

ADJUDICATION

The first issue for consideration involves claimant’s contention that he is entitled to

payment of temporary total or temporary partial disability benefits since November 11,

2004.  Claimant introduced documentary evidence supporting his contention that he has

earned less wages since that date.  
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In order to be entitled to either temporary total or temporary partial disability

benefits, claimant has the burden of proving by a preponderance of the evidence that he

remains within his healing period and that he suffers a total or partial incapacity to earn

wages.  Arkansas State Highway & Transportation Department v. Breshears, 272 Ark. 244,

613 S.W. 2d 392 (1981).   A claimant’s healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of treatment will

improve the condition.  Temporary total or temporary partial disability benefits cannot be

awarded after a claimant’s healing period has ended.  Milligan v. West Tree Service, 57

Ark. App. 14, 946 S.W. 2d 697 (1997).   

Here, Dr. Moffitt opined in his report dated November 11, 2004 that claimant would

need additional health care in the future.   However, he also indicated that claimant had

reached maximum medical improvement.  In addition, it should also be noted that

claimant’s documentary evidence also accepts November 11, 2004 as the date of

maximum medical improvement.

In short, a claimant is not entitled to additional temporary total and/or temporary

partial disability benefits once their healing period has ended.  A claimant’s inability to earn

the same wages after the end of the healing period is a factor to be considered in

assessing wage loss.  Here, claimant had reached maximum medical improvement as of

November 11, 2004; therefore, his healing period had ended and he is not entitled to

temporary total and/or temporary partial disability benefits subsequent to that date.

The next issue for consideration involves claimant’s request for permanent disability

benefits associated with wage loss resulting from his compensable injury.  With respect to

claimant’s contention, the respondent relies upon A.C.A. §11-9-522(b)(2) as a bar to

claimant’s request.  That subsection indicates that an employee who has a bona fide and

reasonably obtainable offer to be employed at wages equal to or greater than the average

weekly wage at the time of the accident is not entitled to benefits for wage loss.  The
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employer has the burden of proving an employee’s employment, or the receipt of a bona

fide offer to be employed at the same wages.   A.C.A. §11-9-522(c)(1).

Here, as previously noted, claimant returned to work for the respondent performing

lighter duty work beginning in January 2003.  After claimant was released by Dr. Moffitt with

his impairment rating, the respondent offered claimant the opportunity to return to his job

in the forge department earning the same wages he had earned at the time of the injury.

Claimant acknowledged at the hearing that this job was offered to him by the respondent

and that he was informed that he would make the same wages he was earning at the time

of the injury.  However, it is claimant’s contention that he is unable to physically perform

the job in the forge department.

Based upon the evidence presented at the hearing, I find that claimant was not

physically capable of returning to the job in the forge department; therefore, a bona fide

and reasonably obtainable offer to be employed was not offered to claimant and he is not

barred from receiving benefits for wage loss.  

In reaching this decision, I first acknowledge that there was some confusion during

claimant’s testimony at the hearing as to whether or not he had attempted to perform the

forge job after it was offered to him by the respondent.  Claimant initially indicated that he

had attempted to perform this job and subsequently indicated that he had not attempted

to perform the forge job.  Based upon my observation of the claimant at the hearing, I

believe that this was a misunderstanding of the claimant based upon the use of an

interpreter at the hearing.  When specifically asked on cross examination, claimant did not

hesitate in indicating that he had not attempted to perform the forge job because he did not

believe that he was physically capable of returning to that job.

I also note that no medical records were offered indicating that claimant could not

return to the forge job.  Likewise, there were no medical records offered indicating that

claimant was capable of returning to that job.  It is also true that Dr. Moffitt did not place
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any specific restrictions on the claimant such as a weight lifting restriction.  However, a

review of Dr. Moffitt’s report of November 11, 2004 indicates, in my opinion, that claimant

does have some fairly significant limitations.  First, I believe it is important to note that Dr.

Moffitt indicated that claimant had “suffered a significant amount of permanent impairment”

and he assigned a rating equal to 35% to the body as a whole.   This impairment was the

result of the injury to claimant’s abdomen and his digestive system.  Dr. Moffitt noted that

claimant had signs and symptoms of organic upper digestive tract disease and that there

was a loss or alteration in his dietary restrictions which were not controlled by medication

and that claimant had a 10 to 20% loss of weight below his desirable weight.  Indeed, a

review of the medical records indicates that claimant’s weight has fluctuated between 89

and 109 pounds since the time of his injury.  Claimant testified that he weighs somewhere

between 90 and 110 pounds.  Although Dr. Moffitt did not assign specific work restrictions,

Dr. Moffitt did state the following:

     His physical activity is limited somewhat due to his
weakness in association with his disorder.

Thus, it is clear from a review of Dr. Moffitt’s medical report that claimant suffered

from weakness as a result of his injury and this weakness would limit his ability to perform

physical activity.  Dr. Moffitt’s opinion is significant when one considers that the forging

department job was physically demanding.  

Claimant testified that the job in the forging department was physically demanding

as he was required to move six to seven hundred 15-pound pieces of metal each day from

one machine into a second machine, and finally into a third machine.  Based upon his

experience in performing that job for five or six years prior to his compensable injury, it was

claimant’s contention that he was physically unable to perform the job because lifting

caused weakness, pain, and dizziness.

The physical nature of the forging job was confirmed by Rochelle Kay Henson, a
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supervisor for the respondent.  Henson testified that a job in the forge department pays

more because of the skill involved and because it is a physical job.  Significantly, Henson

testified as follows:

Q. Why is a forging position a higher pay rate?

A. The skill.  The skill level and it’s a rough job.

Q. Okay.  Real hot?

A. It’s hot, it’s hard, it’s very physical.
(Emphasis added.)

In summary, Dr. Moffitt indicated that claimant had suffered a significant permanent

impairment as a result of his compensable injury.  While not assigning specific work

restrictions or lifting restrictions he did indicate that claimant’s physical activity would be

limited due to weakness caused by his disorder.  According to claimant’s testimony the job

in the forge department was physically demanding.  Claimant’s testimony regarding the

physical demands of the job were confirmed by Henson who described the job as “rough”,

“hot”, “hard”, and “very physical”.  Based upon this evidence, I find that claimant was not

capable of returning to the job in the forge department after his compensable injury.

Therefore, a bona fide offer was not made to claimant and he is not barred from receiving

benefits for wage loss pursuant to A.C.A. §11-9-522(b)(2).

Having found that claimant is not barred from receiving benefits for wage loss, the

next issue for consideration involves the extent of claimant’s wage loss as a result of his

compensable injury.  A.C.A. §11-9-522(b)(1) indicates that in considering claims for wage

loss the Commission may take into account the percentage of permanent physical

impairment as well as other factors such as the claimant’s age, education, work

experience, and all other matters reasonably expected to affect their future earning

capacity.  Here, claimant was assigned a permanent physical impairment rating in an

amount equal to 35% by Dr. Moffitt.  As previously discussed, Dr. Moffitt also indicated that
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claimant’s physical activity would be limited due to weakness caused by his disorder.

According to the medical records, claimant was born on May 4, 1961 which would

make him 47 years old.  Claimant did not offer any evidence with respect to his education

or work experience prior to beginning work for respondent in 1989.  Obviously, this

evidence would be an important factor in assessing wage loss.  

With respect to his current condition, claimant testified that he has difficulty eating

because of the injury.  This is confirmed in the medical reports.  Claimant also testified that

he can no longer perform many activities around the house such as lifting and yard work.

Instead, claimant must rely upon his wife to perform those activities.  Also, as previously

noted, claimant’s weight has fluctuated significantly since his injury as a result of his eating

problems.  Claimant’s loss of weight was cited by Dr. Moffitt as a factor in assessing his

permanent impairment.

After consideration of the relevant wage loss factors presented in this case including

claimant’s testimony and Dr. Moffitt’s opinion that claimant has an impairment of 35% to

the body as a whole and suffers from weakness which limits his ability to perform physical

activity, I find that claimant has met his burden of proving by a preponderance of the

evidence that he has suffered a loss in wage earning capacity in an amount equal to 25%

to the body as a whole.

AWARD

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional temporary total and/or temporary partial disability benefits for his compensable

injury subsequent to November 11, 2004.  Claimant is not barred by the provisions of

A.C.A. §11-9-522(b)(2) from receiving benefits for wage loss.  Claimant has met his burden

of proving by a preponderance of the evidence that he has suffered a loss in wage earning

capacity in an amount equal to 25% to the body as a whole as a result of his compensable
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injury.  Respondent has controverted claimant’s entitlement to permanent partial disability

benefits in an amount equal to 25% to the body as a whole.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $386.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


