
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F802055 

PAMELA SIMS   CLAIMANT

BRAD LIPE PAINTING & REMODELING           RESPONDENT
UNINSURED                                    

OPINION FILED DECEMBER 30, 2008

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by DUSTI MILLER, Attorney, Fort Smith, Arkansas.

Uninsured respondent represented by JEFFREY RICKARD, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on October 7, 2008, in Fort Smith,

Arkansas. A pre-hearing  order was entered in this case on June 4, 2008. This pre-hearing

order purported to set out the stipulations offered by the parties and to  outline  the issues

to be litigated and resolved at the present time.    Prior to the hearing and by agreement of

all the parties, Don Faubus, who had  previously been listed as a respondent, was dismissed

from this claim.  As a result, the second issue listed in the pre-hearing order became moot

and was deleted from the pre-hearing order.  Also, by agreement of the parties, two

additional issues were added. Those issues were whether the claimant is barred from

receiving benefits, under the provisions of Ark. Code Ann. §11-9-102(4)(B)(iv), and the

appropriate weekly compensation rates.  A copy of the pre-hearing order with these

amendments noted thereon was made Commission’s Exhibit No. 1 to the hearing.

There were no stipulations offered by the parties.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the relationship of employee-employer existed between the claimant

and Brad Lipe dba Lipe Painting & Remodeling.
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2. Whether the claimant sustained compensable injuries to her right wrist, arm,

and shoulder on October 19, 2007.

3. The claimant’s entitlement to medical services, temporary total disability

benefits from October 20, 2007 through a date yet to be determined, and

attorney’s fees.

4. Whether the claimant is barred from receiving benefits under Ark. Code Ann.

§11-9-102(4)(B)(iv).

5. The appropriate weekly compensation rates. 

In regard to these issues, the claimant contends:

“(a) The listed stipulations in claimant’s prehearing
questionnaire.

 (b) The claimant contends that she fell while working and
fractured her wrist.

 
 (c) The claimant contends that she received serious injuries

to her wrist as a result of performing her duties during
the course and scope of her employment.”

In regard to these issues, the respondent contends:

“(a) that respondent is the sole proprietor of a business
operating as Brad Lipe Painting & Remodeling and does
not carry workers’ compensation insurance;

 (b) that the claimant is the sole proprietor of a business
where she prepares structures and surfaces for painting
and possibly other services;

 (c) that Pat Faubus Realty was the prime contractor for a
residential housing project located in Fort Smith,
Arkansas;

 (d) that  respondent was hired to paint the interior and
portions of the exterior of one of the Pat Faubus Realty
residential units;

 (e) that claimant contracted to prepare surfaces of this
residential unit for painting;

 (f) that claimant alleges she was injured on October 29,
2007 while preparing the Pat Faubus Realty residential
unit for painting.
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 DISCUSSION

I. EMPLOYMENT RELATIONSHIP

The first issue to be addressed is whether the relationship of employee-uninsured

employer existed between the claimant and Brad  Lipe dba Lipe Painting & Remodeling.

There is no presumption that an employment relationship exists, and the burden rests upon

the claimant to prove the existence of such relationship.  

In regard to this relationship, the claimant testified that she and her husband had

owned and operated there own painting company, J.  Mack Painting.  They obtained their

business by contracting with various builders and remodelers, including the respondent,

and sometimes directly with the home or property  owners. She testified that, in September

of 2007, her husband passed away. It was her testimony that, at that time, she quit doing

“contracting jobs” and went to “work” for Brad Lipe, the respondent. 

 She stated that her agreement with Mr. Lipe provided that she was to be paid $10.00

per hour for the work that she performed. She further indicated that she was to be paid each

Friday by check.  It was her testimony that she usually worked 40 hours per week, but

occasionally more.  She acknowledged that the agreement did not provide for overtime pay

and that no taxes or benefits were to be withheld from her payments. 

The claimant acknowledged that Mr. Lipe did not provide  her with any direct

supervision and that she primarily used her own tools to perform the required painting,

although she  occasionally used some owned by Mr.  Lipe. It was testimony that Mr. Lipe

told her when to start work and when to stop.  She also testified that there were days when

Mr. Lipe was not present at the job site, that she and the other painters knew what needed

to be done and simply did it.  

At the hearing, the claimant acknowledged that her testimony concerning the hours

she worked and the rate of her pay did not coincide with the checks wrote her by the

respondent (see Respondent’s Exhibit No. 2).  Her explanation for this discrepancy was that
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Mr. Lipe had made her checks payable to another painter (named Ziggi), because she had

lost her identification card.  The claimant stated that she  would then get her money from

“Ziggi”,  after he had cashed the checks.  

In her testimony the claimant acknowledged that when she had sought medical

treatment, she had expressly and intentionally given the name of her employer as J. Mack

Painting and not Brad Lipe or Lipe Painting. She testified that  the reason she had made this

intentional  misrepresentation was to protect Mr. Lipe and to keep her job.

The claimant testified that she took prescription medication , including a pain killer

and anti-anxiety drug on a daily basis.  However, she stated that she took  these medications

only as prescribed by her physician.  She further  acknowledged that she smoked marijuana

on a regular basis (approximately two times per week) and had smoked marijuana on Mr.

Lipe’s  job sites.  She conceded that she had lied about smoking marijuana in her deposition,

but again denied that she had smoked  any marijuana on October 19, 2007.  

In his testimony Brad Lipe denied that the claimant was his employee at the time of

her accidental fall and injury on October 19, 2007. It was Mr. Lipe’s testimony that the

claimant was merely an independent contractor. He testified that the claimant had made

a “bid” to do a portion of the painting work  on the Edgewood house.  This was primarily

in the form of “prep work”.  He had accepted this bid and entered into a verbal contract with

the claimant to perform the agreed work for the agreed price. He testified that the only

monies he paid to the claimant for her work on the Edgewood house were draws against this

bid.  He also acknowledged in his testimony that under this agreement, he was to supply the

paint and other necessary  materials. He testified that he had specifically asked the claimant

if she had a certificate of non coverage, and she had advised him that she did.  Although he

could not recall the exact amount of the claimant’s bid, he stated that it was a “good price”

and somewhere around a $1,000.00 or $1,400.00 to $1,500.00. He testified that the checks

set out in Respondent’s Exhibit No. 2,  reflected  “draws” or money  paid to the claimant for
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her work on the Edgewood house. He further testified, that after the claimant’s accident and

injury,  she returned and finished the contracted work on the Edgewood house.  He also

testified that after the Edgewood job was completed, he hired the claimant on a hourly basis

to do work on two other jobs, a duplex and another house. Finally, he testified that he did

not believe that he had the ability to fire or terminate the claimant from the Edgewood job

unless he or the home owner found the claimant’s work unprofessional or totally

unsatisfactory.  Finally, he stated, to the best of his knowledge, the claimant received draws

equal to her bid on the Edgewood house and hourly pay for her subsequent work on the

duplex and other house. However, he was unable to differentiate exactly how much of the

monies indicated by the checks contained in Respondent’s Exhibit No. 2 reflected payments

on the draw for the Edgewood house and how much represented hourly payments for work

on the other two jobs.  He also stated that on a “couple” of occasions he paid the claimant

in cash, because he had forgotten his checkbook. However, he indicated that these cash

payments would have only been a “few hundred dollars,” as he did not like to make cash

payments.

After consideration of all the evidence presented, it is my opinion that the greater

weight of the credible evidence fails to  establish the existence of an “employee-employer”

relationship, as those terms are identified by Ark. Code Ann. §11-9-102(9) and (10), between

the claimant and the respondent Brad Lipe Painting & Remodeling. Rather, the greater

weight of the evidence establishes that the claimant was an independent  subcontractor of

Brad Lipe Painting & Remodeling. 

As in most cases that involve this issue, the record contains some evidence that is

supportive of an employee-employer relationship and some evidence that is  supportive of

an independent contractor relationship.  This issue case must be weighing these competing

facts.
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First, I  recognize that the claimant testified that she had an oral contract for an

indefinite period of  employment  with the respondent and was  to be compensated for the

work she  performed at the rate of $10.00 per hour for an anticipated 40 hour work week

with possible overtime.  However, this testimony was clearly contradicted by the testimony

of the respondent, Mr.  Lipe. The respondent testified that the original  agreement between

he and the claimant provided only for the claimant to perform certain work (painting and

prep work) on one particular job (the Edgewood house) for a flat contract price

(approximately $1,500.00).  I find the respondent’s  testimony to be more supported by the

other evidence presented and to be  the more credible.  

Respondent’s Exhibit No. 2 shows that a number of checks were issued to the

claimant, while she was working on the Edgewood job.  However, these checks were issued

at  irregular intervals and in varying amounts.  None of these checks would be indicative of

a payment for  a 40 hour work week at $10.00 per hour.  There are incidences where the

claimant received two checks in the same week and no checks, at all, for a several week

period.  While the evidence reveals that the claimant may have received some payments in

cash, on two occasions, these payments would not appear to be sufficient to correct the

foregoing discrepancies.  I place no credibility, whatsoever, in the claimant’s somewhat

bizarre story about indirect payments made through another individual named “Ziggi”.

Clearly, the claimant accepted and cashed checks that were made payable directly to her 

throughout  the entire period that she was working on the Edgewood house.  There would

simply appear to be no logical  reason to make  payments  through the complicated scheme

described by the claimant.  I would also note that the  checks that were  made payable to the

claimant from September 17, 2007 through October 21, 2007,  would reflect the period she

had worked on the Edgewood job, totaling  $1,515.00. This would coincide with Mr.  Lipe’s

recollection of the agreed contract price for the claimant’s work on this project.
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I would also note that the claimant’s own testimony reveals that, for a number of

years leading up to September of 2007, she and her husband had worked as independent

painting contractors, under the name of J. Mack Painting.  In this capacity, she had

obviously participated in bidding on specific jobs, as well as carrying out the actual work

contracted.  Her testimony further reflects that she was not  only knowledgeable and skilled

in all of the aspects of this process, but also possessed the equipment necessary to perform

the contracted work.  All of these factors would be more supportive of the existence of an

independent contractor relationship between the claimant and the respondent.

It is apparent that the evidence shows that Mr. Lipe did maintain some control over

the claimant’s activities on the Edgewood project.  However, this control was of a

generalized nature and involved such things as seeing that the work was completed in the

period of time allotted, that the quality of these services met acceptable and expected

standards, and that all of the agreed upon services had been completed.   Clearly, even in

an independent contractor relationship, some degree of control is retained by the primary

party to see that the work is performed in the manner contemplated in the agreement. It

is apparent from the testimony of Mr. Lipe,  which I find to be credible, that he did not feel

that he could fire or terminate  the services of the claimant on the Edgewood project

without cause.  All of these factors would also be supportive of an independent contractor

relationship between the parties.

As previously noted, the claimant represented to  the various medical providers,

when seeking medical services for the injuries sustained on October 19, 2007, that she was

employed by J. Mack Painting at the time of her injury.  Clearly, had the claimant bid this

particular job for a set price (as described by Mr. Lipe), this  would have been no different

from the jobs she had performed for years for J. Mack Painting.  I  find it more reasonable

and likely that this was the reason that the claimant gave her employer as J. Mack Painting,

when she sought medical services for her injuries on the Edgewood job, rather than her
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testimony that she lied or intentionally misrepresented the identity of  her employer in

order to protecting Lipe Painting & Remodeling and her job there.  

Finally, I would note that the claimant’s credibility, throughout this case, is

substantially lacking. There are various inconsistencies in the claimant’s testimony

throughout the record.  Her testimony is also inconsistent and contradicted by other more

credible evidence presented.  She not only stated in her testimony at the hearing that  she

lied to the medical personnel about the identity of her employer, when seeking treatment

but admitted that she also lied under oath, during her deposition, about her use of

marijuana.

The  evidence  fails to establish that the claimant was an actual employee of Brad

Lipe Painting & Remodeling, at the time of her accident and injury, on October 19, 2007.

However, it remains  necessary to address the question of whether the claimant was

“statutory” employee of the respondent at that time. This issue is controlled by the

provisions of Ark. Code Ann. §11-9-402.

Although Brad Lipe Painting & Remodeling was uninsured for workers’

compensation purposes,  at the time  of  the claimant’s accident and injury, this fact does

not prevent the respondent from being a “prime contractor” within the meaning of Ark.

Code Ann. §11-9-402. Based on the current record, Brad Lipe Painting & Remodeling clearly

had a contract with some third party to perform the interior painting work on the

Edgewood house (see Respondent’s Exhibit No. 2, page 1).  The greater weight of the

evidence presented reveals that Brad Lipe Painting & Remodeling subcontracted a portion

of this overall job to the claimant.  Thus, the respondent meets all of the requirements

necessary to make the respondent a “prime contractor”,  under Ark. Code Ann. §11-9-402.

    Apparently, the third party with  which the respondent had contracted to do the

interior painting on the Edgewood house had no independent contract with any other

outside party to perform the work that was contracted out to the respondent.  Thus, there
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would not be any  general or “prime” contractor, insured or otherwise, above the

respondent.  See Garcia v. A & M Roofing, 89 Ark. App. 251, 202 S.W. 3rd 532 (2005).  

Although the claimant was a subcontractor of the respondent, she was acting in this

capacity as a self-employed individual with no employees. In effect, she was both her own

employer and her own employee. 

In the case of Hale v. Mansfield Lumber Company, 237 Ark. 854, 376 S.W. 2nd 670

(1964), the Supreme Court of this state recognized that the actual subcontractor, himself,

to  be considered as  an “employee” of an uninsured contractor and thus a “statutory

employee” of the prime contractor.  However, there is an obvious distinction between the

facts in  Hale, and in the present case.  In Hale, there was an agreement between the prime

contractor and Mr. Hale, the subcontractor,  to provide workers’ compensation coverage

for all employees  of the subcontractor, including Mr. Hale.  Further, premiums were

actually withheld from payments to Mr. Hale, as the subcontractor, for this purpose.

In the present case, the evidence clearly reveals that the claimant did not elect to be

covered by the Workers’ Compensation Act, as a sole proprietor.  She did not obtain her

own policy of workers’ compensation insurance to cover herself, although she could have

legally done so.  She also advised the respondent that she had obtained a valid certificate

of non coverage  from the Arkansas Workers’ Compensation Commission.   All of these

actions, unlike those of Hale,  would clearly indicate her desire not to be  covered by the Act.

Therefore, under the provisions of Ark. Code Ann. §11-9-402(c)(1)(A), the claimant cannot

be considered the “statutory” employee of the respondent for the purposes of workers’

compensation coverage. 

I would further note that to find the respondent liable for workers’ compensation

benefits to the claimant, as a statutory employee of the respondent, would seem a futile

gesture.  Even if the respondent was liable to the claimant , in her capacity as an employee

of uninsured subcontractor  for benefits,  the claimant in her capacity as the actual
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uninsured subcontractor, would be liable in this same amount to the respondent, Ark. Code

Ann. §11-9-402(b)(1).

II. EFFECT OF THE PROVISIONS OF ARK. CODE ANN. §11-9-102(4)(B)(iv)

As  I have found that the claimant has failed to establish that she was either the

actual or statutory employee of the respondent at the time of her accident and injuries on

October 19, 2007, it becomes unnecessary to determine whether these injuries are expressly

excluded from the category of “compensable injuries” by the provisions of Ark. Code Ann.

§11-9-10-2(4)(B)(iv).   

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. The claimant has failed to prove by the greater weight of the credible evidence

that, at the time of her accidental injuries on October 19, 2007, she was the actual or

statutory employee of the respondent.

3.  The respondent  has  denied liability  for any benefits under the Arkansas

Workers’ Compensation Act for any accidental injuries may have received on October 19,

2007.

ORDER

Based upon my foregoing findings and conclusions, I have  no  alternative but to

deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                                                                             
                      MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


