
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F804157

MATHUNIA SIMMONS CLAIMANT

ST. JOSEPH’S MERCY HEALTH CENTER RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED DECEMBER 18, 2008

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE SHERRI ARMAN MCDONOUGH, Attorney
at Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE RANDY P. MURPHY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on November

7, 2008.  A prehearing conference was held on September 16, 2008 and a prehearing

order was filed the same date.  A copy of the prehearing order was introduced as

Commission Exhibit No. 1 and admitted without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
April 16, 2008.

2.  The claimant’s average weekly wage was $465.84.

3.  Respondents paid about two weeks of medical
benefits before controverting the claim.

The claimant contends that she sustained a compensable specific incident injury

and is entitled to medical benefits and temporary total disability benefits from October

25, 2008, until a date to be determined and to attorney’s fees.
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Respondents contend the claimant’s problems are not related to an injury, which

occurred in the course of and arose out of her employment with respondent. 

Respondents contend the claimant did not sustain a specific incident injury in

December of 2007 and that her need for medical treatment beginning on April 16, 2008,

is not related to her employment with respondent.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on April 16, 2008.

2.  The claimant’s average weekly wage was $465.84.

3.  Respondents paid about two weeks of medical benefits before controverting

the claim.

4.  The claimant has failed to prove by a preponderance of the evidence that she
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sustained a compensable injury arising out of and in the course of her employment.

DISCUSSION

The claimant worked as a CNA for the respondent for 16 years before the

incident in question.  The claimant had a previous arm injury and had a car wreck in

1985, resulting in a low back surgery in 1986 and returned to the workforce in 1988. 

The claimant testified that she had no problems with lifting, pushing and pulling until

December 2007.

According to the claimant, on December 19, 2007, she was lifting a patient who

had gone to the floor and once he was back in bed, her legs were numb and swollen. 

The claimant did not report an injury to her supervisor.  According to the claimant, she

just went home and propped her legs up and was off the next day.  The claimant

testified that she sought medical treatment the next week from Business Health at the

after hours clinic.  The claimant also verified that she was aware there was not a record

for a visit in December 2007 from Business Health.  The claimant sought medical

treatment with her family doctor on December 27, 2007.  The claimant continued

working, performing her job duties but with difficulties.

According to the claimant, on April 16, 2008, she was pulling a patient up in bed

and when she stood up, from the waist down to her legs, she felt numb and her legs

began to swell.  On that occasion, she had an incident report written up.  The claimant

went to Business Health and was advised against pulling and lifting.  The claimant

worked light duty until about May 7, 2008 and her claim was controverted after that.

The claimant was involved in a vehicle accident in February 2008, but she

contends she did not sustain other than a bruise on her arm.  The claimant continued
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working her job until May 7, 2008, and Dr. James Arthur took her off work and

suggested she apply for disability.  Dr. Arthur did order two weeks of physical therapy.

Under cross examination, the claimant verified that she had two prior injuries that

were work related and these were reported and she received benefits.  The claimant

verified that she did not report the December 2007 incident to her supervisor.  The

claimant also confirmed that she had received her paid time off through October 2008. 

She had used her accumulated sick leave and PTO.  The claimant has not applied for

unemployment benefits.

ADJUDICATION

The claimant contends that she sustained two separate specific incident injuries

resulting in her back condition.  In order to prove a compensable injury as a result of a

specific incident that is identifiable by time and place of occurrence, a claimant must

establish (1) proof by a preponderance of the evidence of an injury arising out of and in

the course of employment; (2) proof by a preponderance of the evidence that the injury

caused internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2005).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).
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In the present case, the claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable back injury in the course and scope of her

employment.  The claimant was candid about having pre-existing back problems but

testified that she had no limitations until she sustained the December 2007 work injury. 

She continued to have problems after she sustained another incident in April 2008. 

The claimant reported the April 2008 incident to her employer but did not make a formal

report of the December 2007 incident.  The claimant sought some medical treatment

and respondents paid for some initial treatment through April 29, 2008, to include the

MRI.  Respondents controverted the claim thereafter.

The claimant initially went to St. Joseph’s Business Health following the April 16,

2008, incident at work and was diagnosed with a lumbar strain with radicular symptoms

and an MRI was ordered.  The claimant was evaluated by Dr. James Arthur,

neurosurgeon, and he opined that the claimant was neurologically intact and indicated

her MRI reveals degenerative disc disease and she suffers from sciatica.  He

recommended some physical therapy and a lumbar epidural steroid injection.  More

importantly, Dr. Arthur’s report indicated the claimant had a one-year history of back

pain with occasional radiation into her legs.  Dr. Arthur reviewed this history from the

claimant’s patient history report that she completed.  Cl. Exh. No. 1, pgs. 12 and 13.

After considering all the credible evidence, to include the medical and the

claimant’s testimony, I find the claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury arising out of her employment and

caused by a specific incident.  The medical evidence supports the claimant suffers from

degenerative disc disease rather than an acute injury.  The claimant’s own account in
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the medical records indicated she had suffered back pain for one year rather than

following the April 2008 lifting incident.

ORDER

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury arising out of and in the course of her employment. 

The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


