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STATEMENT OF THE CASE

A hearing was conducted in the above-styled case on March 4, 2008.  A pre-hearing

conference was held and a Pre-hearing Order filed on January 31, 2008.  The Pre-hearing

Order set forth the stipulations offered by the parties and outlined the issues to be litigated

and resolved at the hearing.  A copy of the Pre-hearing Order was introduced as

Commission’s Exhibit 1.

The following stipulation was submitted by the parties in the Prehearing Order and

is hereby accepted:

1. An average weekly wage of $537.02.  

The issues to be litigated as set forth are as follows:

1. Employment relationship.

2. Compensability.
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3. Medical expenses, Temporary total disability benefits, controversion and

attorney’s fees.

4. Claimant reserved all other issues.

The record consists of a transcript of the March 4, 2008 hearing.  The record

contains the testimony of Hunter Shepherd and all documentary evidence, including

Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Medical

Records); Claimant’s Exhibit No. 2 (Medical Provider Cost Summary).

Factual Background

Hunter Shepherd testified that he had worked as a roofer for Todd Crow Roofing for

nine or ten years.  His job duties involved tearing off and putting back another roof. He was

paid $16.00 per hour.  Shepherd provided his hand tools, consisting of a hatchet, roofing

hatchet, tape, and knife.  He testified that Todd Crow selected the jobs that he would go

to each day.  Todd Crow supplied the materials used on the job.  His job duties also

encompassed repair jobs and driving a dump truck owned by Todd Crow that was used in

the roofing operation.  

He described his injury on August 29, 2007, as follows:

I was helping a couple of guys tote a big line of roofing.  It all peeled off in
one big peel.  It was a big, heavy piece.  And I was on the end of it.  And
when we got to the truck to throw, pretty much the momentum carried me
right off. 

He explained that the roof that he was working on was a private home and the

distance he fell was the normal height of a one-story roof.  He landed on his feet on the

ground.  However, as a result of the fall, he broke his left heel, dislocated the bone inside

his left heel, and busted his tarsal navicular bone.  
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At the time of his fall, the four other people that were part of his roofing crew were

on the roof.  After the fall, they came down to take a look at his ankle.  He explained that

Todd Crow was pulling out of the driveway in his truck and did not see him fall.  Shepherd

testified that the fall occurred after lunch, approximately 12:30 p.m.  He tried

unsuccessfully to call his wife but when he was unable to reach her, he found a seat and

waited out the rest of the day until the crew finished work.  He drove Todd’s truck home.

He  reported the injury to Todd Crow by telephone later that night.  He sought medical

treatment at the emergency room and was subsequently evaluated by Dr. Ruth Thomas

at UAMS.  He underwent surgery for the dislocated bone in his heel and the broken tarsal

navicular on the top of his foot.  He testified that they put six or seven screws in his heel

and tied the tarsal navicular back together.  He remained in a splint for a few months.  He

returned for post-op evaluations and wound care.  He was on crutches until the end of

December.  He last saw Dr. Thomas on February 2, 2008, who concluded that he was

doing excellent and healing fast.  As of the date of the hearing, Shepherd had not returned

to work.  He explained that he had last worked in September of 2007, prior to his surgery.

He testified that he felt like he could return to work as of the date of the hearing.  

Shepherd testified that other than a few hundred dollars from Crow, he had not

received any indemnity or any other benefits or assistance from anyone since his injury.

He testified that he did not have health insurance and that his medical bills with UAMS

were still outstanding.  He paid the pharmacy bills and mileage. 

Shepherd testified that he was familiar with Certificates of Non-coverage and has

obtained one as a requirement to work for Todd Crow.  He testified that he had never been

a sole proprietor, owned his own business, or been in a corporation of any type. He
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explained that “it’s been pretty much instilled in me working for him that if you have an

accident, it’s on you.”  He explained that he worked for Crow for a maximum of 34 hours

weekly on weekdays.  He occasionally worked weekends.  At the time of his accident,

Crow had seven people working for him, but two were on another job.  Crow determined

where people would work.  He believed that Crow was out looking for more work during the

day while they worked on the roofs.  Crow would come up on the roof to inspect in the

mornings and would come back periodically during the day.  He paid the workers on Friday

based on the hours he believed had been worked.  No time sheets were filled out by the

workers.  The workers were paid at different rates.  Shepherd testified that he was paid

more because of his experience and the time put in.  

On cross-examination, he testified that he had worked in commercial construction

prior to working for Todd Crow.  He had done very little roofing and picked up his roofing

skills through Todd Crow.  At some point in time, he quit working for Crow and got into

framing for approximately one year.  He explained that he left over a conflict between him

and Crow over an old red Ford truck that broke down a lot leaving him out on the road for

hours.  He returned to work for Crow.  He explained that Crow normally hired five or six

people and that ninety percent of the time the whole crew would work one job.  When he

was assigned a job, he knew what to do and did not have to be told. No taxes were

withheld from his pay.  His certificate of non-coverage expired in November of 2007, after

the accident.  The crew members on the roof actually saw him go off the roof.  He was not

able to stand after he hit the ground.  He did not ask Crow about workers’ compensation,

because he didn’t think Crow would file a claim on his behalf.  He went to UAMS because

he had no insurance and knew that they would treat him in the emergency room.  At the
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emergency room, x-rays were performed and he was referred to Dr. Thomas where he

learned the extent of his injuries.  His surgery was September 21, 2007.  He worked driving

the truck for Crow after the accident until he went into the hospital for surgery.  He testified

that he has not worked since the surgery because he has not been able to find work.  He

explained that he actually underwent two surgeries.  He testified that he believed that he

was able to go back to work approximately three weeks or a month prior to the hearing, but

the doctor had not said one way or the other.  In February, the doctor told him that he

would not need to come back until May 21, 2007.  He applied for work approximately two

weeks prior to the hearing but had no luck in finding a job.  

He explained that he provided his own hand tools but that Crow provided the nail

gun used to put the shingles on that runs off a compressor.  

He worked exclusively for Crow and did not work for other contractors.  He testified

that if Todd Crow was not on-site, the senior roofer provided oversight.  His hours were not

set but never exceeded 34 hours in a week.  He was expected by Crow to show up at 7:00

a.m. and usually went home about 3:30 in the afternoon or when the job was complete.

He testified that the crew were all experienced workers and there was generally no one at

the site directing orders because they knew what they had to do to complete the work. 

The medical records reflect that Shepherd arrived at UAMS on August 31, 2007, at

approximately 10:33 a.m. with the complaint that he had injured his leg when he “jumped

off a roof at work two days ago”.  Emergency room nursing records reflect that at 11:00

a.m., the claimant complained of left foot pain and swelling from falling off a roof.  Other

notations reflect that he landed on his heel.  Other notes reflect that “pt jumped over

airconditioner @ work yesterday”.  X-rays revealed a talonavicular fracture, a fracture of
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the body of the calcaneus, and a healed fracture of the midportion of the second

metatarsal.  He was discharged with a referral to an orthopaedic clinic within seven days.

On September 12, 2007, he was evaluated by Dr. Ruth Thomas at UAMS Orthopedic

Surgery Clinic with a history of a left calcaneus fracture and a left navicular fracture caused

when he fell off a roof two weeks ago.  The doctor strongly encouraged the claimant to quit

smoking and sent him for a CT scan on his left foot with a plan to perform open reduction

internal fixation the next week on the calcaneus and his navicular and possibly his Lisfranc

joint.  The CT scan revealed

1.  Comminuted and angulated fracture of the calcaneus extending into the subtalar
joint and calcaneal cuboidal articulation
2.  Oblique minimally displaced fracture of the navicular. 

On September 21, 2007, Shepherd underwent an open reduction internal fixation

of the left calcaneal fracture and a closed reduction and percutaneous cannulated screw

fixation of the left navicular fracture.   Following the surgery, the clinic notes reflect that

Shepherd continued to return for post-op evaluations through December of 2007.

DISCUSSION

The claimant contends that he injured his left leg and foot on August 29, 2007, when

he fell off the roof of a private home while carrying roofing materials.  The claimant’s

employer, Todd Crow, denied having workers’ compensation insurance so claimant

received medical treatment through his group insurance carrier.  

The respondents contend the claimant was an independent contractor and not an

employee; in the alternative, even if the claimant is found to be an employee, he was

intoxicated at the time of the accident, and therefore his claim is not compensable.
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        Arkansas Code Annotated § 11-9-102(11) (Repl. 2002) defines employment, in

pertinent part, to include the following:

(1) Every employment in the state in which three (3) or more employees are
regularly employed by the same employer in the course of business (with
specified exceptions for employees employed to perform domestic service,
maintenance, repair, remodeling, or similar work in the private home or
residence of the person employing the employee)  A.C.A. § 11-9-102(11)(A);
and
(2) Every employment in which one or more employees are employed by a
contractor who subcontracts any part of his or her contract,  A.C.A. § 11-9-
102 (11)(C); and   
(3) Every employment in which one or more employees are employed by a
subcontractor. A.C.A. § 11-9-102 (11)(D).  

An “employee” is defined, in pertinent part, as “any person, including a minor,

whether lawfully employed or unlawfully employed in the service of an employer under any

contract of hire or apprenticeship, written or oral, express or implied . . .”  Ark. Code Ann.

§ 11-9-102 (9)(A).  The term “employee” also 

includes:

a sole proprietor, partner, or member who devotes full time to the proprietorship,
partnership, or limited liability company.  However, any sole proprietor, partner of
a partnership, or member of a limited liability company who desires not to be
included in the definition of “employee” may file for and receive a certification of
non-coverage under this chapter from the commission.” Ark. Code Ann. § 11-9-102
(9)(B).

 While any individual holding a current certification of non-coverage is conclusively

presumed not to be an employee, the law is clear that no election by a sole proprietor,

partnership, or limited liability company shall affect the rights or coverage of any employees

of those sole proprietorships, partners, or members.    Ark. Code Ann. § 11-9-102(9)(D)

and (E).
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I. Employee v. Independent Contractor

The issue of whether one is an employee or independent contractor is analyzed

under two separate tests:  (1) the control test; and (2) the relative nature of the work test.

On the issue of control, the Arkansas Supreme Court has held that the ultimate question

is not whether the employer actually exercises control over the doing of the work, but

whether he has the right to control.   Wright v. Tyson Foods, Inc., 28 Ark. App. 261, 773

S.W.2d 110 (1989).  The following factors are to be considered in determining whether one

is an employee or independent contractor:  (a) the extent of control which, by the

agreement, the master may exercise over the details of the work; (b) whether or not the

one employee is engaged in a distinct occupation or business;  (c) the kind of occupation,

with reference to whether in the locality the work is usually done under the direction of the

employer or by a specialist without supervision; (d) the skill required in the particular

occupation; (e) whether the employer or the workman supplies the instrumentalities, tools,

and the place of work for the person doing the work; (f) the length of time for which the

person is employed; (g) the method of payment, whether by the time or by the job; (h)

whether or not the work is part of the regular business of the employer; (i) whether or not

the parties believe they are creating the relation of master and servant; and (j) whether the

principle is or is not in business.  Aloha Pools and Spas, Inc. v. Employers Ins. of Wausau,

342 Ark. 398, 39 S.W.3d 440 (2000); Garcia v. A&M Roofing, 89 Ark, App. 251, 202

S.W.3d 532 (2005).   

The factors pertaining to the nature of the worker’s occupation and whether it is part

of the regular business of the employer comprise the “relative nature of the work” test. 
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Arkansas Transit Homes, Inc. v. Aetna Life & Casualty, 341 Ark. 317, 16 S.W.3d 545

(2000).   In Sandy v. Salter, 260 Ark. 486, 541 S.W.2d 929 (1976), the Arkansas Supreme

Court adopted Professor Larson’s test for examining the relationship between the worker’s

occupation and the regular business of the employer.  This test requires consideration of

two factors:  (1) whether and how much the worker’s occupation is a separate calling or

profession; and (2) what relationship it bears to the regular business of the employer.  Id.

The more the worker’s occupation resembles the business of the employer, the more likely

the worker is an employee.

Notwithstanding the labels given by the parties, it is noteworthy that the actual

conduct of the parties determines whether a party is an employee or independent

contractor.  Todd Crow is in a contractual relationship with the end consumer to provide

roofing services.  In the instant case, Shepherd testified that he exclusively worked on

roofing jobs as assigned to him by Todd Crow.  He was paid weekly at an hourly rate.

Although skilled, he is directed at his work by both Todd Crow and more senior workers.

Although he obtained a certificate of non-coverage, it is clear that the purpose of workers’

compensation laws are to permit a sole proprietor or partner(s) to elect to exempt himself

or herself from entitlement to the benefits of workers’ compensation insurance while

continuing to provide workers’ compensation benefits to the employees of the sole

proprietorship or partnership.  It does not have the effect of relieving the employer from

liability for workers’ compensation benefits to the employees. Garcia v. A&M Roofing, 89

Ark, App. 251, 202 S.W.3d 532 (2005).   After a careful review of the evidence in this case,

I find that the claimant has proven by a preponderance of the evidence that he was, in fact,



Shepherd - F711763 -10-

an employee under a contract of hire with the respondent, Todd Crow, at the time of his

injury. 

The only reasonable conclusion that can be reached from the credible evidence is

that the claimant  fell from the roof while under the employment with Todd Crow Roofing.

The respondents have offered no evidence to refute the claimant’s testimony,

notwithstanding that all of the other roofers on the job witnessed the accident.  Moreover,

respondents have offered no evidence to establish that the relationship between the

claimant and Todd Crow Roofing was not as described by claimant.   Claimant has met his

burden of proof to show that he was employed by Todd Crow and was performing

employment services at the time of his injury.

Respondent contends in the alternative that if claimant is found to be an employee,

he was intoxicated at the time of the accident, and therefore his claim would not be

compensable.  However, there was simply no evidence, medical or otherwise, offered by

the respondent to establish that the claimant was intoxicated at the time of the accident.

Therefore, this argument must fail.

Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the body
or accidental injury to prosthetic appliances, including eyeglasses, contact
lenses, or hearing aids, arising out of and in the course of employment and
which requires medical services or results in disability or death.

An injury is “accidental” only if it is caused by a specific incident and is identifiable

by time and place of occurrence.  A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s
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burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to establish

the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of the

witnesses and the weight to be given their testimony.  Johnson v. Riceland Foods, 47 Ark.

App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is not required to believe

the testimony of the claimant or other witnesses, but may accept and translate into findings

of fact only those portions of the testimony it deems worthy of belief.  Morelock v. Kearney

Company, 48 Ark. App. 227, 894 S.W.2d 603 (1995).  It is important to note that the

claimant’s testimony is never considered uncontroverted.  Lambert v. Gerber Products Co.,

14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994).

The preponderance of the evidence demonstrates that claimant had a work-related

accident on August 29, 2007, when he fell from the roof injuring his left foot.  The incident

was witnessed by his co-workers and was subsequently reported to Todd Crow.    The

medical records from UAMS and Dr. Thomas confirm that the claimant sought medical

treatment for the injury to his foot. 

Ark. Code Ann. § 11-9-508 states that employers must provide all medical treatment

that is reasonably necessary for the treatment of a compensable injury.  What constitutes

reasonable and necessary treatment under the statute is a question of fact for the

Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo
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Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).   Respondents

are responsible only for medical services which are causally related to the compensable

injury.  In addition to proving his injury by a preponderance of the evidence, the claimant

must establish the existence of the injury by medical evidence and supported by “objective

findings.”  See Ark. Code Ann. § 11-9-102(4)(D).  Objective findings are those that cannot

come under the voluntary control of the patient.  See Ark. Code Ann. § 11-9-102(16)(A)(i).

The claimant must also prove that there is a causal connection between the work-related

accident and the injury.  Stevenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36

(2000).  With respect to this proof, the claimant must show that the “major cause” of the

injury is the workplace.  When making this determination, the claimant does not receive the

benefit of the doubt.  Ark. Code Ann. § 11-9-704(c)(4) (Supp. 1995); Glencorp Polymer

Products v. Landers, 36 Ark. App. 190, 820 S.W.2d 475 (1991).

In the present case, I find that the claimant does establish compensable left foot

injuries by medical evidence supported by objective findings.   A review of the medical

records offered in this case reflect there is objective medical evidence that the claimant

sustained fractures to his left heel and foot as a result of the work-related incident on

August 29, 2007. 

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson Foods,

Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether a causal

connection exists is a question of fact for the Commission to determine.  Jeter v. B.R.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).
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Medical opinions addressing compensability must be stated within a reasonable

degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl. 1996). The Arkansas

Court of Appeals has held:

the plethora of possible causes for work-related injuries includes many that
can be established by a common-sense observation and deduction. To
require medical proof of causation in every case appears out of line with the
general policy of economy and efficiency contained within the workers’
compensation law. To be sure, there will be circumstances where medical
evidence will be necessary to establish that a particular injury resulted from
a work-related incident - but not in every case.  We find the Court of Appeal’s
reasoning in Millican and Tilley persuasive.  We therefore adopt the holding
in Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the causal
relationship between the injury and the work-related incident (emphasis
added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000), quoting

Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  See Stephens

Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997) and Aeroquip, Inc. v.

Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if an
unnecessary medical opinion is offered on that issue, the opinion must be
stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990 S.W.2d

522 (1999). 

In the instant case, as demonstrated above, there is medical evidence to confirm

that claimant suffered injuries to his left heel and foot.  The evidence further demonstrates

that his need for treatment from Dr. Thomas was related to the claimant’s work-related
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injury.   Based on Dr. Thomas’s records, it is equally clear that the claimant’s need for

surgery was also related to the work-related injury.  This medical evidence is further

substantiated by the testimony of the claimant. 

Based on the clear weight of the medical evidence in this case from claimant’s

treating physicians, I find that the medical treatment provided by UAMS and Dr. Thomas,

beginning August 31, 2007, and continuing to a date yet to be determined, is reasonable

and necessary and related to the compensable injury.  

Temporary Total Disability

Claimant is contending that he is entitled to temporary total disability benefits from

September 21, 2007, to a date yet to be determined.   The claimant is entitled to temporary

total benefits if he can satisfy a two-prong test:  (1) claimant must be within his healing

period; and (2) completely incapacitated from earning wages.  Ark. Highway & Trans. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period is defined as that

period for healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 459 (1994).  Based on the credible evidence, the claimant remained in his healing

period and was not able to return to work until at least February 2, 2008, the date he last

saw Dr. Thomas.  The claimant testified that he had been able to return to work if work had

been available to him for three weeks to a month before the hearing held herein.  Based

on the preponderance of the evidence, I find that the claimant is entitled to temporary total

disability for the time period from September 21, 2007, until February 2, 2008.
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Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that the respondent has fully

controverted compensability of the claimant’s left foot injury, medical treatment, and

temporary total disability benefits.  I find that the claimant’s attorney is entitled to a twenty-

five percent (25%) statutory attorney’s fee on the indemnity benefits awarded to the

claimant as a result of the findings herein, one-half of the fee to be paid by the claimant

and one-half of the fee to be paid by the respondents in accordance with Ark. Code Ann.

§ 11-9-715 (Repl. 1996); and Death & Permanent Total Disability Trust Fund v. Brewer, 76

Ark. App. 348, 65 S.W.3d 463 (2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction to

determine whether the claimant was an employee of the respondent and of

this claim.

2. The claimant has proven by a preponderance of the evidence that he was an

employee of Todd Crow Roofing at the time of his injury on August 29, 2007.

3. The claimant has proven by a preponderance of the evidence that he

suffered a compensable work-related injury to his left foot and heel on

August 29, 2007.

4. The claimant is entitled to temporary total disability benefits from September

21, 2007, until February 2, 2007, based on an average weekly wage of

$544.00 (34 hours x $16.00 per hour), resulting in an applicable temporary

total disability weekly rate of $363.00.
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5. The claimant is entitled to payment of reasonable and necessary medical

bills incurred in connection with his injuries, including the amount of

$16,507.98 at UAMS, the amount of $6,326.00 at Medical College

Physicians Group, the sum of $88.29 at Oak Grove Pharmacy and the sum

of $30.78 at Walgreens for a total of $23,747.66.  In addition, the claimant

is entitled to all future reasonable and necessary medical bills, including

mileage reimbursement, in connection with his treatment by Dr. Ruth

Thomas of the injuries to his left foot suffered as a result of his compensable

work-related accident. 

6. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s fee on

the indemnity benefits awarded herein, one-half to be paid by the

respondents and one-half to be withheld from the claimant’s award of

benefits.

AWARD

The respondents are hereby directed and ordered to pay benefits and attorney’s

fees in accordance with the findings of fact and conclusions of law set forth herein.  All

accrued sums shall be paid in a lump sum without discount, and this award shall earn

interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.  See, Couch v.

First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).
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IT IS SO ORDERED.

___________________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


