
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F713358

DONALD SCHUHARDT, Employee  CLAIMANT

BOLEK, INC., Employer  RESPONDENT #1

FIRSTCOMP INSURANCE COMPANY, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND              RESPONDENT #2

OPINION FILED DECEMBER 8, 2008

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by WILLIAM C. FRYE, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas, although
not participating in hearing.

STATEMENT OF THE CASE

On November 12, 2008, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 27, 2008, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between the claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury to his right hip and leg on August

15, 2007.

4.   The claimant was earning an average weekly wage of $544.00 which would
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entitle him to compensation at the weekly rates of $363.00 for total disability benefits and

$272.00 for permanent partial disability benefits.

5.   Respondent #1 has accepted and is paying permanent partial disability based

upon a 3% rating.

6.   Claimant reached maximum medical improvement on April 2, 2008.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of depression.

2.   Claimant’s entitlement to permanent total disability benefits.

3.   Attorney fee.

The claimant contends he is entitled to permanent and total disability benefits.  Due

to his injury, claimant is fighting with depression, his right leg hurts all the time, he has

trouble walking, climbing, and setting for longer than 20 minutes.  Additionally, claimant

has to take frequent breaks, at least one per hour, and due to the medication

(Hydrocodone, Soma, and Lyrica) as well as the pain in spite of the medications he suffers

a lack of concentration.  Based on these problems he is permanently and totally disabled.

The claimant needs ongoing treatment for depression associated with this injury.

Respondent #1 contends that while claimant sustained an injury to his right hip and

leg on August 15, 2007, he continued working until December 13, 2007, when he was

taken off work by Dr. Morse.   Claimant was released at maximum medical improvement

on April 2, 2008.  On March 17, 2008 claimant underwent a functional capacity evaluation

that placed the claimant in the medium category.  Respondent #1 contends claimant did

not sustain a mental injury, but that pursuant to A.C.A. §11-9-113 if claimant sustained a

mental injury he is limited to 26 weeks of benefits.

Respondent #2 defers to the outcome of litigation. 

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 27, 2008, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury in the form of depression.  Specifically, claimant’s

depression has not been diagnosed by a licensed psychiatrist or psychologist as required

by A.C.A. §11-9-113(a)(2).

3.   Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled as a result of his compensable injury.  However, claimant has

proven by a preponderance of the evidence that he is entitled to permanent partial

disability benefits in an amount equal to 20% to the body as a whole as a result of a loss

in wage earning capacity.

4.   Respondent has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 20% to the body as a whole.

FACTUAL BACKGROUND

The claimant is a 61-year-old man whose job duties with the respondent required

him to install fifth-wheel hitches in truck beds, brake controls, and wiring.   Claimant’s job

duties required him to crawl underneath a truck and perform a significant amount of

climbing, bending, stooping, lifting, and carrying.  Claimant testified that the heaviest item

he lifted was a hitch which weighed 70 to 80 pounds.   

The parties have stipulated that claimant suffered an admittedly compensable injury
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to his right hip and leg on August 15, 2007.   On that date, the claimant was stepping off

the corner of a truck tailgate when the tailgate came off the truck and claimant fell, striking

the corner of the bumper with his hip.

Following his injury the claimant initially received medical treatment from Dr.

Magness, his family physician.  Claimant subsequently came under the care of Dr. Morse

and underwent an MRI scan of the hip and the lumbar spine.  The MRI scan of claimant’s

hip was unremarkable and an MRI scan of the lumbar spine revealed degenerative

changes with a tear and disc protrusion at L4-5, narrowing at L5-S1 with a bilateral L5-S1

nerve root impingement and a soft tissue hemorrhage in the right psoas muscle.

Following the MRI scans claimant came under the care of Dr. Michael Morse,

neurologist.  In a report dated December 17, 2007, Dr. Morse indicated that he was most

impressed by the hemorrhage in the claimant’s psoas muscle on the right.  He indicated

that he believed this was most likely the etiology of claimant’s pain caused by a plexus

irritation due to blood.  Dr. Morse ordered medication and prescribed work restrictions for

the claimant.  Following claimant’s compensable injury he continued to work for the

respondent until December 13, 2007.  In a report dated January 21, 2008, Dr. Morse

indicated that his impression was that claimant was suffering from neuropathic pain

secondary to trauma.  He continued claimant’s restrictions and increased the dosage of

his medication.  In a report dated March 4, 2008, Dr. Morse again increased the dosage

of claimant’s medication.  He also noted that a TENS unit claimant had previously tried was

a friend’s and claimant did not know how to properly use the unit.  As a result, Dr. Morse

ordered an TENS unit with proper fit and instructions.  He also indicated that claimant

should continue with his work restrictions.

On March 17, 2008 a functional capacities evaluation was performed at the request

of Dr. Morse.  The evaluation report indicates that claimant gave a reliable and consistent

effort.  The report indicates that overall claimant demonstrated the ability to perform work
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in the medium classification which permitted him to lift 21 to 50 pounds occasionally; 11

to 25 pounds frequently; and 1 to 10 pounds constantly.

Dr. Morse subsequently ordered a second MRI scan which was performed on March

25, 2008.  In a report dated April 2, 2008, Dr. Morse indicated that the second MRI scan

revealed that the psoas hematoma on the right at L3-4 was unchanged from the prior

study.  He noted that there were no other significant changes present.  Dr. Morse noted

that the claimant did have degenerative changes but no other pathology which would

explain his current symptomatology.  He also noted that claimant’s functional capacities

evaluation indicated that he could function at the moderate level.  Dr. Morse went on to

indicate that claimant had reached maximum medical improvement and assigned a 3%

impairment rating based on dysesthesias in a femoral nerve distribution.   Dr. Morse

recommended that claimant buy a TENS unit and recommended the moderate work

restrictions contained in the functional capacities evaluation.  Finally, Dr. Morse

recommended that Dr. Magness manage the claimant’s pain medication.

Subsequent to that report, Dr. Morse completed a work capacity evaluation form.

That form indicates that claimant’s limitations are in line with the March 17, 2008 functional

capacities evaluation.  However, Dr. Morse also placed weight restrictions on the claimant’s

ability to work.

Claimant’s family physician, Dr. Magness, has prescribed medication for depression.

Claimant has filed this claim contending that his depression is a compensable

consequence of his compensable injury.  In addition, claimant contends that as a result of

his compensable injury he is permanently totally disabled.

 

ADJUDICATION

Claimant testified that he has been prescribed antidepressant medication by Dr.

Magness.  Claimant contends that his depression is a compensable consequence of his
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compensable injury.   Pursuant to A.C.A. §11-9-113(a)(2):

No mental injury or illness under this section shall
be compensable unless it is also diagnosed by a
licensed psychiatrist or psychologist and unless
the diagnosis of the condition meets the criteria
established in the most current issue of the
Diagnostic and Statistical Manual of Mental
Disorders.

In this particular case, claimant has offered no evidence that he has been diagnosed

as suffering from depression by a licensed psychiatrist or psychologist.  In addition,

claimant has offered insufficient evidence indicating that his diagnosis of depression meets

the criteria established in the most recent Diagnostic and Statistical Manual of Mental

Disorders.   Absent a diagnosis by a licensed psychiatrist or psychologist and evidence that

the diagnosis meets the criteria established in the manual of mental disorders, claimant

cannot prove by a preponderance of the evidence that his depression is compensable.

Accordingly, for the foregoing reasons, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that his depression is compensable.

Claimant also contends that he is permanently totally disabled as a result of his

compensable injury.   Permanent total disability is defined as the “inability, because of

compensable injury or occupational disease, to earn any meaningful wages in the same

or other employment.”   A.C.A. §11-9-519(e)(1).   Furthermore, claimant has the burden

of proving by a preponderance of the evidence that he has the inability to earn any

meaningful wage in the same or other employment.  A.C.A. §11-9-519(e)(2).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to prove by a preponderance of the

evidence that he is permanently totally disabled as a result of his compensable injury.

Specifically, I find that claimant has failed to prove by a preponderance of the evidence that

he has the inability because of his compensable injury to earn any meaningful wages in the
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same or other employment.

In determining the extent of a claimant’s loss in wage earning capacity, there are

various factors which the Commission may take into account.  These include the

percentage of permanent physical impairment, the claimant’s age, education, work

experience, and other matters reasonably expected to affect their future earning capacity.

A.C.A. §11-9-522(b)(1).  

In this particular case, claimant’s treating physicians have not opined that he is

permanently totally disabled.  Instead, Dr. Morse in his work capacity evaluation report

dated April 14, 2008 indicated that claimant was capable of working full time with certain

restrictions.

In support of his contention that he is permanently totally disabled, the claimant

testified that he had contacted a number of employers seeking employment but had not

been hired.  The names of these employers are contained in Joint Exhibit Number 1.

Significantly, claimant testified that these were jobs that he thought he might be able to

perform and that if any of those employers called him and offered him a job he would go

to work.

The key in this case is not the fact that claimant has yet to become employed, but

rather the key is claimant’s capacity for earning wages.  The claimant is a 61-year-old man

and for the last 43 years he has primarily been employed in metal trades.  This has

included work in shipyards, steel fabricating plants and shops, pipefitting, pipe welding, and

general fabricating.  In addition, claimant has also performed other jobs such as shipping

and receiving.  Claimant also has performed work as an estimator for Mountain Mechanical

Contractors.  Significantly, claimant has also performed work as a shop foreman for Shiloh

Steel for approximately two years.  Claimant testified that at Shiloh his primary job was to

supervise and make sure that employees were performing their job correctly.  Claimant

also supervised employees at Champagne Auto Transport both as a night foreman and a
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day shift foreman.  Claimant testified that he supervised eight people on the night shift and

25 employees on the day shift.  In addition, claimant also operated his own business,

Acme Welding & Manufacturing, for approximately ten years.  Claimant kept his own books

in connection with that business.

Claimant’s education consists of a high school diploma as well as one and a half

years of junior college and one year of vocational school in the metal trades.  

As a result of his compensable injury, Dr. Morse assigned the claimant a permanent

physical impairment rating in an amount equal to 3% to the body as a whole.  Dr. Morse

also ordered a functional capacities evaluation.  The functional capacities evaluation

indicates that claimant gave a reliable and consistent effort.  The evaluation report

indicates that claimant demonstrated the ability to perform work in the medium

classification which would allow him to lift 21 to 50 pounds occasionally; 11 to 25 pounds

frequently; and 1 to 10 pounds constantly.  Dr. Morse subsequently completed a work

capacity evaluation form.  First, I note that the work capacity evaluation form completed by

Dr. Morse is somewhat conflicting at times.  For instance, Dr. Morse indicated that claimant

could perform light work which is defined as lifting a maximum of 20 pounds and frequently

lifting and carrying up to 10 pounds.   However, Dr. Morse also indicated that claimant

could occasionally lift up to 50 pounds and regularly lift 35 pounds.  He also indicated that

claimant could occasionally carry 35 pounds and regularly carry less than 10 pounds.  Dr.

Morse placed no restrictions on the claimant’s ability to perform repetitive motions, firm

grasping, simple grasping, or fine manipulating.   Dr. Morse indicated that claimant would

need frequent breaks but that he could frequently sit and stand for some three to six hours

per shift.  In addition, claimant could walk three to six hours of a shift.  Dr. Morse indicated

that claimant should rarely bend, twist, crawl, squat, or kneel.  Dr. Morse also indicated that

claimant could frequently climb poles/ladders, stairs, and engage in pushing and pulling

while seated or standing.   
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In summary, in order to be entitled to permanent total disability benefits, claimant

has the burden of proving by a preponderance of the evidence that he suffers a total

incapacity to earn any meaningful wages in the same or other employment.  After

reviewing the relevant wage loss factors presented in this case, I find that claimant has

failed to meet his burden of proof.  First, while claimant has not yet become employed,

claimant did testify that he has applied for numerous jobs which he believed he was

physically capable of performing.  Claimant testified that if one of those employers had

offered him a job he would have gone to work.  In addition, claimant’s treating physicians

have not opined that he is permanently totally disabled.  Instead, Dr. Morse has indicated

that claimant is capable of returning to work within restrictions.  Based upon this evidence,

I find that claimant is not permanently totally disabled as a result of his compensable injury.

After consideration of the relevant wage loss factors, I find that claimant has

suffered a loss in wage earning capacity in an amount equal to 20% to the body as a

whole.  Claimant has been assigned a relatively low permanent impairment rating in an

amount equal to 3% to the body as a whole.  However, some significant limitations on his

ability to return to work have been imposed upon him by Dr. Morse.  Those limitations

would prevent claimant from returning to many of the metal trade jobs claimant has

performed in the past.   However, it does appear that claimant has some job skills which

would be transferrable to jobs which were not as physically demanding.  As previously

noted, claimant has worked as a supervisor for Shiloh Steel.  In addition, claimant worked

as a supervisor for Champagne Auto Transport supervising eight people on the night shift

and 25 employees on the day shift.  Claimant testified that he could probably perform the

type of job he performed at Champagne Auto Transport if he did not have to perform lifting.

The relevant factor is that claimant has job skills involving the supervision of employees.

In addition, claimant also testified that when he operated his own business he kept his own

books.  Claimant also testified that he spends approximately two hours a day on a
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computer, thus indicating that claimant has some computer skills.  In addition, I also

believe it is important to note that after claimant’s compensable injury on August 15, 2007

he continued to perform his regular job with the respondent until December 13, 2007.

After consideration of the relevant wage loss factors presented in this case, I find

that claimant has suffered a loss in wage earning capacity in an amount equal to 20% to

the body as a whole.

AWARD

Claimant has failed to prove by a preponderance of the evidence that his depression

is compensable.  Claimant has also failed to prove by a preponderance of the evidence

that he is permanently totally disabled as a result of his compensable injury.  Claimant has

proven by a preponderance of the evidence that he is entitled to permanent partial

disability benefits in an amount equal to 20% to the body as a whole as a result of loss in

wage earning capacity attributable to his compensable injury.  Respondent has

controverted claimant’s entitlement to permanent partial disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $304.15.
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IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


