
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F704219

CECIL SARGENT,  EMPLOYEE CLAIMANT

COUGILL ROOFING CO., EMPLOYER RESPONDENT #1 

AIG CLAIMS SERVICE, CARRIER RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED DECEMBER 12, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on September 19,
2008 at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN MCNEELY, Attorney at Law, Little Rock,
Arkansas.

Respondent #1 represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as defined by Ark.

Code Ann. §11-9-102.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on March 9, 2007 at

which time the claimant was earning sufficient wages to be entitled to a compensation rate of

$439.00/$329.00 , in the event this claim is found to be compensable.

The claimant contends he injured his back and hip at work on March 9, 2007 when he was

attacked by his employer.  He seeks payment of medical expenses, temporary total disability benefits

from April 14, 2007 to March 15, 2008, and attorney’s fees.

The respondents contend the claimant did not sustain a compensable injury.  On March 9,
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2007, the claimant was involved in a non work-related altercation and there is no objective medical

evidence to substantiate an injury.  The claimant’s present symptoms are the result of a preexisting

condition and there is no medical evidence that this condition has been aggravated.  Alternatively,

in the event of an award, the respondents are entitled to a credit for unemployment benefits pursuant

to Ark. Code Ann. §11-9-506.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant, the owner, Craig Cougill, and

Richard Hepp, co-worker.  I do not find the claimant to be a credible witness based on numerous

inconsistencies in the record.

The claimant, age 44 (D.O.B. March 20, 1964), has a 9th grade education.  He has been in the

roofing business for the past 29 years.  For the past 6 years, he worked for the respondent-employer

as a foreman and project manager.  The claimant is 5'8" and weighs 150 lbs.  The claimant’s health

history includes “pulled back muscles” requiring him to miss 2 weeks of work and treatment with

a therapist to “maintain” his back.  On cross-examination, the claimant was confronted with medical

records showing a workers’ compensation hip injury 15-20 years ago, chiropractic treatment for 10-

12 years with Drs. Russell and Engelhoven, and spinal injuries from a motor vehicle accident

(MVA), (Tr. p. 10, 18-20, 23-25).

On Friday, March 9, 2007, the claimant was talking to Craig Cougill about the company’s

group health insurance (TR p. 10-11, 21).  But Mr. Cougill grabbed him by the throat, kneed him in

the groin, causing him to fall to the ground.  Later the claimant said Mr. Cougill did not hit him. (Tr.

p. 11, 22).  The claimant took off work early at 2:00 p.m. and scheduled an appointment with his

family physician on Monday.  The claimant was off work for 2 weeks, came back to work for one

week in mid-April and was laid off work on March 25, 2007 (Tr. p. 14-15, 37-39).  The claimant

drew unemployment insurance and waited until June, 2007 to file a police report over this incident,

(Tr. p. 27).
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The claimant stated it felt like it took 6 months to fully recover from his injuries which

interfered with his hobbies of hunting and fishing.  Once he lost his group insurance, he was no

longer able to pursue medical treatment.  On cross-examination, counsel pointed out the claimant’s

physician, Dr. Warren, released him from care on May 3, 2007.  The claimant is presently employed

with another roofing company but he is not required to climb ladders, (Tr. p. 14-17).

Craig Cougill, who is 6'3" and weighs 220 pounds, admitted that he did grab the claimant by

the shirt and pushed him to the ground, out of frustration over a number of issues (Tr. p. 29-32, 34-

36).  They were arguing over the claimant’s attitude, tools, job assignments, health insurance, the

claimant’s attendance, and debts he had not repaid, (see Mr. Cougill’s letters to the claimant dated

April 6, 2006 and December 6, 2006).  Mr. Cougill testified that prior to March, 2007, the claimant

was always complaining of neck, back and hip pain (Tr. p. 35-36).  He missed a lot of time from

work for chiropractic treatment and sinus problems (Tr. p. 30).  Mr. Cougill had loaned the claimant

the money to pay bills and fix his truck.  Mr. Cougill testified that after the altercation, the claimant

returned to work on March 27 and was able to perform his regular duties, including climbing

scaffolding, (Tr. p. 32-34).

Richard Hepp testified that prior to March, 2007, the claimant was missing at least one day

a week for hip and back pain, allergies, or doctor’s visits, (Tr. p. 42).   He stated that the claimant

was “quick to fly off the handle” and there had been other altercations in the past, (Tr. p. 41, 43).

MEDICAL EVIDENCE

The claimant was treated by Dr. Thomas Eans on December 9, 1998, for injuries sustained

in a MVA.  The claimant’s appointment, however, was for the purpose of refilling his anxiety

medication.

cc: Neck and shoulder pain Pt. was in MVA last night around 5:30
p.m.  Did not go to ER but is very sore & stiff in neck & mid-back
area.  Having muscle spasms in his back & cannot turn his head very
much to either side.  (Sees chiropractor occasionally for (illegible)
neck and back).

Medical records from the Mayflower Family Clinic from 2004 to 2006, show the claimant
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was treated for anxiety.  The doctor even questioned if the claimant might not be suffering from

schizophrenia due to his “rambling discourse.”  Medical records also indicate the claimant was living

at his place of work and sleeping in Mr. Cougill’s shop.

Chiropractor, Dr. Ed Engelhoven authored a report on May 6, 2005, explaining the claimant

was under his care for chronic back pain (mid and lower spine) due to a MVA several years earlier.

Dr. William Warren treated the claimant for the altercation at work.  His final diagnosis was

“thoracic pain, hip/pelvis pain, and disturbance of skin sensation.”  The claimant was treated

conservatively and released on May 3, 2007.

UAMS report of 3-12-07:
c/o got in fight and says that neck and back are in pain.  Didn’t go to
ER.  Worked rest of that day (3 d ago) but was in pain.  Worse
later...No major point tenderness.  Dx: contusion of spine and chest.
Acute muscle strain.

It should be noted that contusions of the spine are not observable and are therefore not objective

evidence of injury.  Meister v. Safety Kleen, 339 Ark. 91, 3 S.W.3d 320 (1999)

                         Dr. Warren’s report of 4-19-07:
Patient states: “I was working and my boss attacked me injuring my
back.”
Musculoskeletal:
Cervical: Bilateral shoulder range of motion.  Strength normal.
Thoracic: Focal moderate palpation tenderness of midline back.  No
ecchymosis.  No pain on motion.  No swelling.  Full range of motion.
The remainder of the Musculoskeletal examination was
unremarkable.  Lumbar: FROM. No palpable bony or muscular
tenderness.  Normal gait.  No Waddells sign.  Good toe/heel walk.
No lateral shift.  Bilateral shoulders: From active and passive without
pain.  No palpable tenderness.  No crepitus or laxity.  Bilateral hips:
Normal gait.   Painless passive ROM, full ROM.
DIAGNOSIS: Thoracic strain.

The claimant was given work restrictions and physical therapy for a thoracic strain.  On his

return to the doctor on April 23, 2007, the claimant reported improvement.  No light duty was

available so he had not returned to work.  The claimant was administered injections of Toradol.

Over a month after the injury, the claimant’s symptoms began to migrate.  In a follow-up

report dated April 26, 2007, the claimant reported thoracic, lumbar and bilateral hip pain with
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numbness in the right leg.  The physical examination was unremarkable with the exception of

“tenderness” of the left Rhomboid shoulder muscle and “tenderness” of the right paraspinous back

muscles.  Dr. Warren ordered an EMG/NCV study of the lower extremities.  The doctor also

continued the claimant’s work restrictions and physical therapy.  The finding of “tenderness” is

insufficient evidence of an objective injury.

In a follow-up visit on May 3, 2007, the claimant complained of neck, back and bilateral hip

and leg pain.  Once again, the physical examination was normal with the exception of palpation

“tenderness.”  The claimant was released for regular duty on May 3, 2007 with no impairment rating.

In May, 2007, the claimant obtained x-rays at UAMS showing narrowing of the disc space

at L4-5/L5-6.  Narrowing of the disc spaces is usually associated with the aging process and is

insufficient proof of an acute injury from a specific incident.

A letter from Chiropractor, Dr. Ed Engelhoven on December 5, 2007 opines the claimant is

no longer able to work as a roofer due to chronic low back pain.  Nevertheless, the claimant is

presently working as a roofer for a different employer.

DOCUMENTARY EVIDENCE

The claimant applied for unemployment benefits on May 8, 2007 indicating he had no

disabilities that would limit his ability to perform his normal job duties.  He also indicated he was

able to begin full-time work immediately, however, he disputed the information contained in the

form, (Tr. p. 26-27).

FINDINGS & CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment
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2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

I find Mr. Cougill admitted to an altercation with the claimant over both personal and  work-

related issues which is sufficient proof to meet the requirement of an injury arising out of and in the

course of employment.  Mr. Cougill was wrong to let his frustration with the claimant escalate to a

physical altercation.  The March 12, 2007 report from UAMS with a diagnosis of a contusion is

sufficient to meet the claimant’s burden of proving objective evidence of external injury to the chest.

Therefore, I find the claimant has met his burden of proving a compensable injury.

However, the claimant’s back and hip problems are preexisting chronic conditions,

symptomatic prior to the altercation at work, requiring medical treatment and medication, and

causing him to miss time from work.  The claimant has failed to prove that the altercation, originally

diagnosed as bruising to the chest, is causally related to treatment for his low back, hips and legs.

The x-ray findings of lumbar disc space narrowing, cannot be correlated with a specific injury two

months earlier.

The claimant’s ability to return to work after the incident for both the respondent-employer

and a new employer, coupled with the inconsistencies in his testimony, and the unremarkable

physical examinations convince me his complaints of pain are out of proportion to any injury

sustained in 2007.
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1. The Workers’ Compensation Commission has
jurisdiction of this case in which the relationship
between employer-employee-carrier existed among
the parties on March 9, 2007 at a compensation rate of
$439.00/$329.00.

2. The claimant has proven by a preponderance of the
credible evidence that he sustained a compensable
injury, caused by a specific incident, arising out of and
in the course of his employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay only medical
treatment for the thoracic sprain, which includes
medication and doctor’s visits.  The EMG/NCV study
of the lower extremities and the x-rays of the lumbar
spine are not the responsibility of the carrier.

4. The respondents are directed to pay temporary total
disability benefits from April 14, 2007 to May 3,
2007, subject to a credit for any payroll checks made
during that time and any difference between the
claimant’s salary and unemployment benefits received
during this time period.

5. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All
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accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                                
ELIZABETH W. HOGAN
Administrative Law Judge


