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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On August 12, 2008, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.
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The testimony of Rhonda Rossman - the claimant, and Donnie Wayne Bailey, Jr., coupled

with medical reports and other documents comprise the record in this claim.  In light of the issues

before the Commission at this juncture Respondent #2, the Second Injury Fund, waived

appearing and participating in the present hearing.

DISCUSSION

Rhonda Gayle Rossman, the claimant, with a date of birth of April 27, 1956, has been a

registered nurse since 1995.  Claimant commenced her employment with respondent on March

28, 2005.  

The claimant is right hand dominant.  On May 3, 2005, the claimant sustained an injury to

her right hand, which at the time she did not expect to be a long drawn out situation.  Claimant

testified regarding her understanding of the type of injury she initially sustained:

When I went to the ER that night, Mr. Bailey come up there with
me, and the doctor said he thought it might be sprained, but they said it
could be a bone in there that was broke - a vector bone - but he said if I
kept having problems with it, to go to the Wellness Center. (T. 12).

The testimony of the claimant reflects that she continued to have problems with the injury, and

eventually underwent surgery, carpal tunnel release, on her right hand in September 2005, which

was performed by Dr. Claiborne Moseley.  Prior to the surgery claimant testified that she

experienced pain and swelling in the hand as well as pain in the forearm.  

The claimant underwent a second surgery in February 2006.  Claimant testified regarding

her understanding of the nature of the second surgery:

That they were gonna do, like, three (3) or four (4) different
things with this one (1) surgery.  They were gonna remove some bones
in my hand.  They had to do tendons - there was something wrong with
the tendon - that a tendon - I don’t know - shave - I don’t know if it was
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a shave or what.  And then they did a tendon release in my thumb, and 
let’s see, there was something else that he did.  Anyway, there was, like,
three (3) or four (4) different things he did in that one (1) surgery. (T. 13).

Dr. Michael Moore, a Little Rock orthopedic surgeon, performed the second surgical procedure. 

Claimant noted that she was not doing very well before the second surgery:

My hand was real painful, it was swollen, it was black.  It would
turn, like, ice cold or stay, like, ice cold. (T. 13).

After the second surgical procedure claimant continued to experience symptoms in the right 

upper extremity.  Specifically, claimant’s testimony reflects, regarding the afore:

It was real painful.  I mean real painful.  It would stay swollen.
It was real shiny.  I couldn’t - I got to where I couldn’t move it or had
a real painful movement, and Dr. Moore wanted to   .   .   .

Dr. Moore referred me to Dr. Rutherford, a neurologist, and Dr.
Rutherford had me to do a bone scan, and the results of the bone scan
was RSD. (T. 15).

Dr. Rutherford diagnosed the claimant with RSD in 2006, relative to her May 3, 2005,

compensable injury.

The claimant testified that while she was working light duty, her assigned light duty

nevertheless required her to continue to use her right hand.  A cast was applied to the claimant’s

right wrist initially following the injury.  After the first and second surgeries claimant wore a

brace on the extremity.  The testimony of the claimant reflects that from May 3, 2005, until

December 8, 2006, she worked light duty off and on when the doctors would release her to such. 

Claimant testified that following her second surgery she worked on the floor and did charts,

explaining:

I had to go through the charts and see if there was admission
notes and if the nurse had signed off on the - both admission sheets 



4

that they require for admission, and I had to go and see if there was
sheets for, like, if they had pneumonia, they had to have a sheet on there
that was the details for what they did for pneumonia or, like, if they - you
have - when they come in, they have to have antibiotic started within four
(4) hours and there was a list of things that had to be done. 

Oh, yeah.  Everyone that didn’t have all the sheets, I had to write
down the names, what they didn’t have, who the nurse was that admitted
them, who the nurse was that didn’t sign off on the orders, you know, all
that. (T. 16-17).

With respect to her ability to perform the above tasks with her injured right hand, claimant’s 

testimony reflects:

No, and I’d written a couple of sheets out and my supervisor had 
had me to - she told me that she couldn’t read it, that I’d have to go back
and re-do it.  So I got where I could get on the computer and type with my
left hand, my notes that I had made after I was doing reports. (T. 17).

The claimant elaborated regarding her symptoms attributable to her May 3, 2005, injury

following the second surgery:

Okay.  My hand would stay ice cold.  I couldn’t move it.  I got to 
where I could not move my hand.  When I had had my second surgery, I
had - they had me to see Dr. Rutherford, but then I had to see a physical
therapist, and she would give me like, they called them stress loading 
exercises, where you like take a cloth and try to wipe - just wipe - just kind
of get you hand used to pressure and stuff.  And I got to where I couldn’t
even get a cloth.  My hand’s good now, after having that therapy, and I 
still can’t like hold anything.  But it would stay ice cold.  I can’t move my 
thumb. (T. 18).

The claimant was seen by Dr. Rutherford in April 2006.  Following her diagnosis of RSD by Dr.

Rutherford, claimant testified regarding the course of her medical treatment:

Okay.  It was Dr. Rutherford - I didn’t see Dr. Moore again.  But,
Dr. Rutherford had me to go to Dr. Rosenzweig and he did twelve (12) 
or fifteen (15) ganglion and stellate blocks, that’s like ganglion and stellate
is landmark on your throat where they do the injection at.  It’s like right
up in here in the ganglion and stellate area. 
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It’s right here in that little notch of your throat where the throat 
dips in, right there.  That’s the ganglion and stellate. (T. 19).

The claimant described her physical state following one of the afore injections:

My eye would droop, my mouth would droop, I would drool.  I 
mean, it was like a couple of days before I could get my eye and my 
mouth from drooling and get my mouth where it would go back up. (T. 19-20).

The testimony of the claimant reflects that she would be able to function “a little bit” within a

couple days of receiving one of the injection, however by then it would be time to go back down

to Little Rock for another injection.  Claimant had the injections every Friday.    In addition to the

injections claimant also took medication.  Claimant asserts that she was released by Dr.

Rutherford because the treatments were not working.  Claimant added that she underwent

another bone scan which disclosed that the RSD was “a little worse”.

The testimony of the claimant reflects that after she was last seen by Dr. Rutherford she

attempted to return to Dr. Moore for further treatment, however was only able to see him for five

(5) minutes before being discharged from the care of same to return to work.  The August 8,

2006, appointment with Dr. Moore had been scheduled by respondent.  Claimant testified that

Dr. Moore authored a letter releasing her light duty work with no use of the right arm and hand in

accordance with the August 8, 2006, visit.  

The claimant’s testimony reflects that her efforts to obtain additional medical care

included two (2) to three (3) telephone calls to Dr. Rutherford’s office without successful noting:

No, because they would refer me back to the workman’s comp
because workman’s comp had to okay the treatment for them to see me
again, and I would call Ann Goodbar, and then . .   . (T. 22).

Claimant explained that she was never seen by either Dr. Moore or Dr. Rutherford:
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No, but I would call them crying, because my hand hurt me
so bad, and then I figured out that I needed to have something else 
done to my hand, and through some information I got, I then called
the Workman’s Comp Commission in Little Rock and, because I had
never applied to see another doctor, I’d just gone to the workman’s 
comp doctors, and I applied to see Dr. Stacey Noel, and that was 
approved. (T. 22-23).

Dr. Noel has been the claimant’s family doctor for seven (7) to eight (8) years.  Claimant was

seen by Dr. Noel, pursuant to the Change of Physician Order, on January 3, 2007.  Claimant

testified that she was aware that Dr. Noel issued several reports reflecting that she was physically

unable to work as a result of the residual of her injury. Claimant asserts that Dr. Noel’s treatment

plan was to refer her to someone specializing in the treatment of RSD, Dr. Moacir Schnapp, in

Memphis.

The testimony of the claimant reflects that she has seen Dr. Noel continuously from

January 2007, to date.  In addition to her complaints relative to the RSD, claimant testified

regarding the basis for her visits to Dr. Noel:

Well, the pain was in my shoulder and immobility had started
in my shoulder, and - but I would see him like for personal things, too.
I mean, I had two accounts there.  One of them was workman’s comp,
but one of them was for personal - like, if I went for a sore throat or
pneumonia or the flu or sinus problems, that went on the different 
account. (T. 24).

Claimant last performed work for respondent on December 8, 2006.  Claimant testified

regarding the circumstances which resulted in her no longer working for respondent:

Well, I continued to have that pain in my hand, you know, cause
I couldn’t - I couldn’t see Dr. Rutherford.  But then I had started to have 
the chest pain.  My chest hurt so bad, and I had worked from seven (7:00)
p.m., December the 7th, to seven (7:00) a.m., December 8th, and my chest
was hurting so bad that I thought I was having a heart attack and I went
to Dr. Noel that morning and he did x-rays and I had pneumonia. (T. 25).
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Claimant maintains that she took off work on December 8, 2006, for the pneumonia and the

complaints associated with her hand and shoulder.  Claimant was discharged from her admission

to the hospital on December 19, 2006, and offers that she could have returned to work but for her

RSD on that date.  The testimony of the claimant reflects that she was on medication during her

hospitalization:

But, like I said, I was on - I was on some medication, and I
took - he had me on like a sleeping that was called Ambien, and I 
hallucinated on that.  I mean, I don’t remember Christmas. (T. 26).

The testimony of the claimant reflects that on January 3, 2007, she was seen by Dr. Noel

pursuant to the Change of Physician Order.  As a result of the January 3, 2007, visit, Dr. Noel

reported that the claimant was unable to work due to the RSD.  Claimant asserts that she had

called in an effort to get an earlier scheduled appointment with Dr. Noel regarding her RSD.  

The testimony of the claimant reflects that she was seen by Dr. Schnapp in October 2007,

pursuant to the referral of Dr. Noel.  Claimant testified that she did not receive any medical

treatment under the care of Dr. Schnapp relative to hand complaint, explaining:

He prescribed some medication for me, but, I mean, we got it 
filled and that was - that was some pain patches that, for a month, was,
with our insurance, was two hundred and seventy some dollars, and I 
used them and they didn’t work and he told me . .  

He discontinued that treatment with the pain patches, and he had
planned a treatment plan for me to have some physical therapy and some
medication, and some vergoplasty.  Vergoplasty is - oh, I just had one.
It’s underneath your arm, for right in here [right arm pit area]. 

Yeah, yeah.  And he wanted to do nerve blocks, some medication,
and strenuous physical therapy.  (T. 27-28).

Claimant testified that the above treatment measures were denied by respondent.  The testimony 
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of the claimant reflects that from the October 2007, time frame until April 2008, she saw Dr. 

Schnapp four (4) times.   The claimant testified that the only other physician she was during the 

afore time period was Dr. Noel:

Right.  I saw Dr. Schnapp - Dr. Noel referred me to Dr. Schnapp, 
and I went to see Dr. Schnapp.  But I had see Dr. Noel for personal things,
not for my hand, but Dr. Schnapp had sent me in treatment plans that were
denied, so he said he didn’t - he referred me back to Dr. Noel because I 
couldn’t get treatment from him.  I could see him, but I couldn’t receive
any treatment. (T. 28-29).

Following the above development, the claimant through her attorney requested a hearing

before the Arkansas Workers’ Compensation Commission, at which time respondent relented

and approved the treatment with Dr. Schnapp.  The testimony of the claimant reflects, regarding

the afore:

Right, yes.  I saw Dr. Braden - an appointment from Dr. - 
workman’s comp made, and I guess from his - his opinion was for me 
to see Dr. Schnapp and have that treatment. (T. 29).

Since respondent approved the treatment with Dr. Schnapp, claimant’s testimony reflects that 

over the past four (4) weeks she has spent quite a bit of time in Memphis:

Every week.  Every week - I go there on Sunday night.  I’ve got
to clock in at three (3:00) on Sunday evening, and then I have to clock 
out of the hotel room at one o’clock (1:00) on Friday afternoon. (T. 29).

Claimant testified that the above routine started on July 28, 2008, and continued through August

21, 2008.  Respondent has paid for the claimant’s hotel room and the treatment with Dr.

Schnapp.  

The claimant has not received any temporary total disability benefits since she last

worked for respondent on December 8, 2006.  Claimant asserts that she has not physically been
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able to work since December 8, 2006, because of the RSD.  Further, claimant testified that she

has not been able to perform her duties as a nurse since December 8, 2006.   Claimant attributes

her inability to work since January 3, 2007, to the RSD:

I couldn’t move my hands and my arms.  I have severe pain.  I 
mean, like, we’re talking about crying pain, severe pain, up to a level 
ten (10), up to a level twelve (12), at times. (T. 30).

The claimant testified that the medication she took in an effort to address her complaints was

paid for by herself.  The testimony of the claimant also reflects that her husband’s insurance

company pays a percentage of medical expenses.  Regarding the afore, claimant explained:

Like I said, when Dr. Schnapp first ordered those Lidocaine 
patches, after the insurance part, our part was two hundred and seventy
some dollars. (T. 31).

The testimony of the claimant reflects that prior to the payment of medical treatment by 

respondent in July 2008, she had last received any payment of workers’ compensation benefits 

with the payment of indemnity benefits associate with the 30% impairment:

Yes, and I got paid that.  They sent me a letter and said Dr.
Moore said that this was your rating, thirty percent (30%), and this is
what we’re gonna pay you, seven hundred dollars ($700.00) every two
(2) weeks for that.  But, when I was off because I couldn’t work, I got
- I got four hundred and sixty-six dollars ($466.00) every week, so I 
got nine hundred and whatever it is - forty something . . .  thirty-two 
dollars ($32.00) every two (2) weeks. (T. 31-32).

Claimant testified that Dr. Schnapp has not released her to return to work.  Although

initially seen by Dr. Schnapp in October 2007, claimant denies that she has ever been released by

him to return to her nursing job.  Likewise, claimant denies that since becoming her authorized

treating physician relative to her workers’ compensation claim on January 3, 2007, that Dr. Noel

has released her to return to her nursing job.  
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The claimant has applied for and been awarded Social Security Disability benefits. 

Claimant testified that in February 2008, she was notified of her award of Social Security

Disability benefits, and that the same would go back to June 2007.  After receipt of the lump sum

check, claimant now receives $1,040.00, monthly in Social Security Disability benefits. 

Claimant testified that she has depression in addition to her physical problems with her hand and

RSD in the right upper extremity.  Claimant denies having depression prior to her work-related

injury.  

Claimant testified that she performed her nursing duties for some time prior to May 3,

2005, work-related injury, explaining:

I’ve been a nurse since 1979.  I went to LPN school, and then 
I went to - I love nursing, so I went to RN school in 1995, and I’ve 
been a nurse for almost thirty (30) years.  It’s part of my person, I guess, 
now. (T. 34).

The claimant testified that the RSD problem in her right hand had caused problems in her

right elbow and shoulder since January 2007.  The testimony of the claimant reflects, regarding

the afore:

I haven’t been able to move my shoulder.  I mean, I’ve gone to 
Dr. Schnapp for four (4) weeks with, I mean, intense physical therapy, 
and I am so proud I can raise my arm where I can now. (T. 34).

Claimant demonstrated that she could stretch her arm straight out as well as to the side better, 

however testified that she is unable to put it behind her back.  Claimant testified regarding the 

limiting impact of her RSD on her nursing duties:

Well, I wouldn’t be able to start an IV, I couldn’t put a foley in,
I couldn’t put an NG tube, nasal/gastric tube in.  I wouldn’t be able to 
break the bubbles, the pill bubbles to get the pills out.  I mean, when I 
was working at St. Bernard’s, before August the 8th , I mean, if I had to
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open a pill bottle, I had to do it with my teeth.  You don’t want your
medicine in my mouth before I give it to you. (T. 35).

Claimant testified that she was unaware of any light duty work at respondent that did not require

the use of her right upper extremity, or that she was ever offered such a position:

No.  The last letter I got, I asked Mr. Bailey for, he had got a fax
from Dr. Moore, and I had asked him for a copy of the fax, and it said 
that I was released to duty within my - within my restrictions.  I could 
work within my restrictions, but he didn’t give me any restrictions, so I 
didn’t know - no one knew what that meant. (T. 36).

Claimant testified that she tried to perform the nursing duties she was assigned while suffering 

from the RSD from March 2006 until December 2006:

Well, I mean, they’d have me do like different things.  They’d 
have me do like chart duties or chart checks.  At one point, I - we were 
going through State inspections, and I went around and I did, like, teaching.
So I had a book, and I would just go over things with the different nurses.
But I had to come in, like, all through shifts, you know, and that’s hard -
it’s hard to drive with one (1) hand, especially when you’re taking Percocet
for pain. (T. 36-37).

Claimant maintains that once the pneumonia was over in January 2007, the pain level attributable

to the RSD was at 11.  The testimony of the claimant reflects that she was unable to function due

to the pain medications - Hydrocodone and Xanax - that she was taking.  

The testimony of the claimant reflects that Dr. Noel was the sole prescriber of her

medications until she was seen by Dr. Schnapp in October 2007.  Claimant paid for the

medications, explaining:

Workman’s Comp Commission had set up - I think with Ann 
Goodbar - for me to get my medications at Walgreens in Paragould.
And I got them there for, I want to say a month or so, in January - so
maybe January and February - and then the lady from Walgreen sent 
me a letter and said that I couldn’t . . .
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Okay.  At that time, I couldn’t get medications from Walgreens
any more because the bill hadn’t been paid, and they would give me my
prescriptions back and say that you can’t get your pills. (T. 37-38).

Claimant’s testimony reflects that since February 2007, she has been unable to get her

prescriptions filled at the expense of respondent.  

Claimant asserts that there was no work for which she was trained to perform that she

could do after January 3, 2007, because of the residuals of her compensable injury.  Claimant’s

testimony reflects that she has been unable to physically perform even the normal things that

need to be done around her house, such as cleaning and making the beds.  Claimant testified:

My daughter and my husband - they have - they have done 
most of everything.  If I have a pair of pants on that has to be buttoned
or zipped, one of them has to do it.  My underwear, my husband has to 
hook it for me.  I mean, if it’s not something that pulls up or pulls on, 
that I can just kind of get my hand up and, I mean, it’s - like - my
t-shirts are a size too big, so are my pants . . . so I can pull them on 
myself. (T. 39).

The testimony of the claimant reflects that the above restrictions and limitations continued until

her most recent treatment by Dr. Schnapp.  Claimant explained her increased abilities since the

end of July 2008:

I can get on some clothes by myself.  My underwear, my 
husband still has to help me with, and I don’t wear tie shoes, I wear
slip-ons, cause I can’t tie a shoe.  But, it’s got better. (T. 40).

Claimant asserts that she is still unable perform nursing duties due to the limited use of her

hands, along with her severe depression.  Regarding her current medication, the claimant

testified:

Oh, I take Percocet, ten (10) milligrams; and I have Duragesic 
Patches on - that’s what these tapes are, to hold the Duragesic on ; I 
take Lunesta, three (3) times a day; I take Lyrica - I take Lunesta once -
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that’s my sleeping medication - I take Lyrica three (3) times a day; I 
take Percocet for pain; I take Phenergan; I take Eflexor, a hundred and 
fifty (150) milligrams a day; I can’t increase that any more; and I take -
oh, I can’t think, cause that Lyrica makes me - it makes me not able to 
concentrate. (T. 40-41).

During cross-examination claimant acknowledged that she was in her 6th or 7th week of

employment by respondent at the time of her Mary 3, 2005, compensable injury.  Claimant was

still in training when she was injured.  Prior to her employment by respondent claimant had not

worked as a nurse in a hospital setting for approximately two (2) months during which time she

was taking care of her daughter who had been involved in an accident.

On December 8, 2006, claimant last worked for respondent, and was thereafter admitted

to the Methodist Hospital in Paragould with pneumonia for eleven (11) days.  Claimant applied

for and received short-term disability payments during the afore period citing abdominal pain and

pneumonia as the basis for same.  The short-term disability benefits were paid through February

10, 2007.  Claimant noted that she was asked to repay some of the benefits because “they paid

them too long”. (T. 44).

The testimony of the claimant reflects that while she had been employed by respondent

from March 2005 until December 2006, a portion of the time she had been out due to her

workers’ compensation injury.  The claimant did not have the required number of hours worked

to qualify for FMLA.  Regarding the “reserve duty” available at respondent, claimant’s testimony

reflects:

No, she offered me - she told me that my position - they had to 
give my position away, but I could go on reserve, and that - .   .   .

Yes, and she offered me a job that was - I think was twelve (12) 
hours every ninety (90) days, is what they guaranteed me. (T. 45).
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The claimant maintains that her employment position at respondent was no longer available,

although she remained an employee of same.  Claimant asserts that reserve position of 12 hours

every 90 days was regular duty:

No, that was regular duty.  I’d have to - she offered me, like -
she said they guaranteed me, I think it was twelve (12) hours every 
ninety (90) days, but it was at regular duty, cause I asked her, well, you
know, what - I’m in workman’s comp - what if I can’t do the regular
duty when you want me to?  She said that’s regular duty - that’s the only
thing we’ve got. 

And you’ll have to work anywhere we want you to in the hospital.
(T. 46).

Claimant denies that she declined to go on the reserve list, but offered that she could not go on

the reserve list because Dr. Noel had taken her off work due to residuals of the compensable

injury.  Claimant asserts that she did not sign the reserve list because she could not work.

The testimony of the claimant reflects that after she did not place her name on the reserve

list her employment was terminated by respondent:

I talked to the representative and she had told me, well, if you can’t
work, then you’re terminated.  If you can’t come in a function as a nurse, 
and you can’t take the reserve list, or whatever you called it, so, there’s
no option for it. (T. 47).

Following the termination of her employment by respondent claimant applied for Social Security

Disability.  In addition to her RSD complaint, the claimant listed depression and anxiety and a

prior back surgery.  Claimant testified that while she listed the afore complaints/conditions, it

was her understanding that the determination to award Social Security Disability Benefits was

based on the RSD and depression and anxiety. 

The testimony of the claimant reflect that she has treated with a psychologist since July
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2008.  Claimant denies ever treating with a psychologist, psychiatrist or counselor prior to May

2005.  Claimant acknowledge that she had taken medication for depression prior to May 2005,

noting that she took same for three (3) months following the death of her mother.

Claimant acknowledged that as a result of her request for some type of pain management

program she was referred by Dr. Noel to Dr. Schnapp, who she saw initially in October 2007.  

The claimant asserts that the stressors referenced in Dr. Schnapp’s report related to the litigation

regarding her contested workers’ compensation claim. (T. 52).  

The testimony of the claimant reflects that Dr. Noel’s treatment relative to her RSD

entailed prescription of medications as well as an attempt to get her into some physical therapy. 

The claimant acknowledged that in her earlier treatment for her RSD she was released by Dr.

Rutherford on July 21, 2006, as being at maximum medical improvement.  Further, claimant

concedes that she was last seen by Dr. Moore in August 2006.  The claimant was also seen by Dr.

Peeples in August 2006.  Claimant acknowledged undergoing a functional capacity assessment in

July 2006.  In September 2006, the claimant was assessed with a 30% rating in September 2006.

The testimony of the claimant reflects that from May 2005 until December 2006 she

either worked light duty or various job duties to accommodate her right hand and wrist

complaints.  The claimant concedes that she has not looked for work any place since January

2007.  Claimant asserts that since January 2007, she has not been able to do much of anything. 

Claimant acknowledged that since January 2007, she has been able to read, do some dusting

around the house, some laundry, and to drive some.

On re-direct examination claimant testified that she is presently unable to drive,

explaining:



16

Well, I can’t move my shoulder, so, and the gear shift is over 
here.  But I can move my shoulder now some, but the medication I take,
I don’t want for my family to meet me driving, so I’m sure you don’t want 
your family to meet me driving. (T. 58).

Adding to inability to drive, claimant’s testimony reflects is the fact that the medication she takes

makes it difficult for her to stay awake.

The testimony of the claimant reflects that she wanted to go forward with the treatment

plan as recommended by Dr. Schnapp in October 2007, however respondent refused to approve

payment of same.  Regarding the time frame of the reserve status offer of respondent, the

claimant testified:

It was May - let’s see, the first time that they called me was 
December the 9th, and she - Christy told me she’d given away my position
- so she had to give away my position.  And then, after I got out of the 
hospital, it was in January, after I saw Dr. Noel, she told me that they had
a position that I could go on, it was like PRN, but she didn’t call it reserve,
she called it like a PRN - you get no benefits, but they guarantee you, I
think twelve (12) hours every ninety (90) days. (T. 59-60).

Claimant testified that it was her understanding that she would be performing full duties if she

accepted the position.  Claimant asserts that she was informed that light duty work was not

available in the reserve status position.  The claimant was no a no work duty status as of January

3, 2007, when seen by Dr. Noel.  Prior to January 3, 2007, claimant has been on light duty status

pursuant to the directions of Dr. Moore.

Mr. Donnie Wayne Bailey, Jr., Employee Risk Manager for respondent, has been so

employed for four and one-half (4 ½ ) years.  Mr. Bailey’s testimony reflects that within the

course and scope of his duties he becomes involved in workers’ compensation claims and human

resources type issues at St. Bernard’s.  The testimony of Mr. Bailey reflects that he accompanied
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the claimant down to the emergency room on May 3, 2005, when she had the work incident. 

Regarding the type of employment duty that was made available to the claimant at respondent

following the May 3, 2005, injury, Mr. Bailey testified:

I [it] would have been out [our] company policy to 
accommodate that restricted duty and, for an RN, that would have 
meant doing chart reviews, it would have meant - in some cases, we 
even - in cases that become difficult, we ask them to check references 
on prospective employees, trying to remove the difficulty of the situation.
(T. 68).

The testimony of Mr. Bailey reflects that respondent has a light-duty policy in which it tries to

bring employees back to work as soon as possible following an injury.

Mr. Bailey testified that the claimant worked on and off until December 8, 2006.  Further,

the testimony of Mr. Bailey reflects that it was his understanding that the claimant went off work

in December 2006 as a result of personal illness.  Mr. Bailey testified that contact with the

claimant with respect to the off-work status subsequent to December 8, 2006, was handled by the

FMLA Coordinator, Christy Lance.  Mr. Bailey’s testimony reflects that he was made aware of

the claimant’s application for short-term disability benefits in December 2006, due to the fact

that it also involved the workers’ compensation claim.

Mr. Bailey testified that following the claimant’s release from the hospital after being

admitted for eleven days she did return to work for respondent.  Regarding the reserve duty or

PRN status work described by the claimant, Mr. Bailey testified that he was familiar with it:

I am aware of that and we call it the staff support office.  We 
maintain a department, made up of RN’s, LPN’s, and patient care techs,
where they can voluntarily write down calendar.  It’s not a guarantee of 
a minimum of twelve (12) hours or that position will be terminated.  It
is an open-ended, not a closed-ended system.  For an RN, hours are 
available. (T. 70).
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Mr. Bailey’s testimony reflects, with respect to the type of work performed by individuals in the 

staff support office:

In Ms. Rossman’s case, due to the fact that we were aware 
that she was under work-related restriction, the restriction I remember
is return to work within her physical capability - that’s what I remember.
And we would have had to accommodate that in our staff support office
or in her previous position. (T. 71).

Mr. Bailey elaborated regarding the staff support office:

Well, it’s a staffing pool.  And what Ms. Rossman was being 
informed of was that her current position on Three North, we could 
not hold it, because she didn’t qualify for FMLA, but she still had the
ability to submit a transfer to any other daytime position, or to move 
into our staff support pool. (T. 71).

Mr. Bailey testified that the claimant never submitted a transfer, and that on January 16, 2007,

the claimant’s employment was placed at termination.  

Mr. Bailey testified that he is not aware of any specific policy of respondent as far as how

may days an employee may miss work if the employee is not eligible for FMLA and not on

workers’ compensation before the employee is placed into a termination situation.  Mr. Bailey’s

testimony reflects that had the claimant qualified for FMLA respondent would have been forced

to maintain her current position on Three North.  Mr. Bailey denies that he was ever contacted by

the claimant in late December 2006, or early January 2007, and informed that she was off work

because of her workers’ compensation claim. (T. 74).

Mr. Bailey testified that the decision to terminate the claimant’s employment on January

16, 2007, was ultimately made by the Human Resource Director of respondent.  Regarding why

the termination decision was made at that time, Mr. Bailey’s testimony reflects:

It was put under review with - we had to question Arkansas 
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Department of Labor - we weren’t certain about the time frame for Ms.
Rossman, whether - we knew she had worked enough hours, but there 
was also the criteria of the working a year, and she had met that criteria,
but had not met the hours.  It ultimately took approval of the Department
of Labor. (T. 73).

The claimant failed to meet the applicable FMLA requirements.

Mr. Bailey acknowledged that prior to January 2007, claimant returned to work following

her injury and worked light duty according to the doctor’s restrictions placed on her by Dr.

Moore.  Mr. Bailey’s testimony reflects that respondent accommodated the claimant and that the

claimant complied by working up to the point that she contracted pneumonia in December 2006. 

Regarding his knowledge of Dr. Noel becoming the claimant’s authorized treating physician

regarding her workers’ compensation injury and taking her completely off work as of January 3,

2007, Mr. Bailey testified:

I was aware of a personal health issue at that point, but I was not
aware of a comp issue at that point. (T. 74).

Mr. Bailey maintains that had the claimant entered the staffing pool, because of her work-

related restrictions respondent would have been bound to accommodate permanently.  Mr. Bailey 

disputes that only twelve (12) hours over a ninety (90) day period could be guaranteed:

That is not correct.  That program is a staff support pool where 
nurses every months on the calendar of hours that they would like to work.
The twelve (12) hours is a minimum required to maintain in the pool.  It’s
not the hours that are available.  I think at this moment, we’ve got thirty (30)
RN positions posted. (T. 75).

With respect to the point in time the reserve status offer was made to the claimant, Mr. Bailey 

testified:

The way that it would work, she would have been notified by 
Christy Lance that her current position on Three North was not available
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anymore, and she would have been given the option to either move into
a staff support position or submit a transfer to any other posted position.
(T. 76).

Mr. Bailey further testified:

I think that Christy Lance was made aware of the - well, she would
have had to have a clearance from the pneumonia issue before we could
have her return, and I’m not certain of that exact time frame. (T. 76).

Mr. Bailey does not dispute the date of contact with the claimant by Ms. Lance as being 

December 19, 2006, in accordance with the claimant’s testimony.  

Mr. Bailey acknowledged that, through Dr. Rutherford, he was aware that the claimant’s 

complaint was a full blown RSD issue.  Further, Mr. Bailey acknowledged that the claimant 

performed the light-duty work offered fully through December 8, 2006, and that the claimant did 

not have any extensive absenteeism to cause the termination of her employment prior to 

December 8, 2006.

Mr. Bailey maintains that the claimant’s employment was terminated for a personal issue:

Our issue with her termination was related to personal health.  It
was the fact that she was taken off for pneumonia.  That was the issue.  And
she was given - her position was taken away, and, at that point, she was 
given an opportunity to do a transfer to another division, or go into the staff
support pool, which she didn’t pursue. (T. 80).

Mr. Bailey concedes awareness of the claimant’s work-related RSD in the right upper extremity.  

Mr. Bailey’s testimony reflects that the termination of the claimant’s employment had nothing to 

do with the workers’ compensation issue:

Yes.  When she went off for eleven (11) days, that eliminated her
position.  She had not FMLA protection at that point.  But the door still
didn’t close; she was given the opportunity to transfer into another position,
and she never pursued it. (T. 80-81).
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Mr. Bailey maintains that respondent was unaware that the removal of the claimant from work on

January 3, 2007, was anything other the a personal health issue. 

The testimony of Mr. Bailey reflects that his job duties and responsibilities as Employee

Risk Manger entail managing workers’s compensation claims, handling unemployment and

employee safety.  Mr. Bailey testified that Ms. Christy Lance, the FMLA Coordinator, does not

work under his supervision, but rather works directly for the Director of Human Resources.  Mr.

Bailey concedes that he was not privy to any conversation that the claimant had with Ms. Lance. 

Mr. Bailey testified that he was given a letter by Ms. Lance that was mailed to the claimant.

Mr. Bailey’s testimony reflects, regarding the claimant’s work status at the time she was

returned to work by Dr. Moore and Dr. Rutherford in August 2006:

The restrictions, at that point, that I was aware of was return 
to work full duty within your physical capabilities. (T. 82).

Mr. Bailey acknowledged that at some point he became aware that Dr. Noel was the claimant’s 

authorized treating physician relative to the work-related injury, however he is not certain of the 

exact date.

During rebuttal, the claimant testified that regarding the circumstances of notifying

respondent that pursuant to directions of Dr. Noel that she remain off work after January 3, 2007:

I called Wayne to see were I should get my prescriptions filled
from Dr. Noel, and I told him that I would be off work until I see him 
again. (T. 84).

Regarding her contact with respondent after recovering from the pneumonia in late December 

2006, the claimant testified:

I called Wayne after I saw Dr. Noel, January the 3rd , and I needed
to know where I could get my prescriptions filled from Dr. Noel. (T. 84-85).
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Claimant maintains that respondent was aware that she was seeing Dr. Noel for the RSD because 

a copy of the scheduled appointment had been furnished by Workers’ Compensation 

Commission regarding the Change of Physician. (T. 86).

The medical in the record reflects that the claimant was seen by Dr. Reginald J.

Rutherford, who treated her for the diagnosed compensable RSD, on July 21, 2006.  The clinic

note relative to the afore visit reflects, in pertinent part:

Ms. Rossman is seen in follow up.  Her triphasic bone scan shows
no improvement from previous.  Study continues to demonstrate
evidence of RSD.  FCE is notable for invalid study Ms. Rossman 
passing 15 out of 32 validity measures.  Ms. Rossman has not responded
to any of the recommended treatment for reflex sympathetic dystrophy.
At this juncture further treatment is not recommended based upon lack of
efficacy of intervention to date.  At this point I would consider Ms. 
Rossman at maximum medical improvement.  She is restricted in use of 
the right arm.  It is not possible to ascertain her true functional ability
based upon invalid FCE.  At this juncture employment would appear 
restricted to use of the left arm only.  Ms. Rossman also reports that she 
does not feel safe driving.     .    .   .  I am unable to assign an impairment
rating based upon the results of the FCE.  And IME with Dr. Earl Peeples
is recommended for this to be addressed.  Follow up with myself is not
scheduled. (RX. #1, p. 115).

The claimant was seen by Dr. Michael M. Moore on August 8, 2006, following the July 21, 

2006, visit to Dr. Rutherford.  The August 8, 2006, report of Dr. Moore reflects, in pertinent part, 

regarding the claimant:

At this time, I am at a loss as to Ms. Rossman’s persistent, subjective
pain symptoms.  It is interesting to note that the Functional Capacity 
Evaluation suggested a submaximal effort.  Some of her symptoms could
be related to residual reflex sympathetic dystrophy, however, as I informed
Ms. Rossman, I would defer to Dr. Rutherford’s opinion as to whether she
would require any further evaluation or treatment for this condition. 
(RX. #1, p. 117).

Dr. Moore also authored a Physician’s Status Report in connection with the August 8, 2006, visit
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of the claimant which reflected that she could return to work on August 9, 2006, with the 

limitation of “work within phys. capabilities”. (RX. #1, p. 118).

On August 24, 2006, the claimant was evaluated by Dr. Earl Peeples, a Little Rock 

orthopedic physician, pursuant to the recommendation of Drs. Rutherford and Moore.  The 

August 24, 2006, report of Dr. Peeples concludes, that after reciting an overview of the 

claimant’s prior pertinent medical records and the results of a physical examination,

At this time I believe Ms. Rossman could resume work as a nurse
using her left upper extremity in an unrestricted fashion.  She should
not be involved in patient care with the right hand, but could engage
in teaching, moderate activities, other nursing activities that involve
basically sedentary activities.  Purposeful productive activities in her
profession would be helpful in her recovery an should help reduce her
pain.

I do not recommend narcotic pain medication for her condition.  I do
recommend that MMPI evaluation be performed.

It is noted that, should an individual such as Ms. Rossman have lost
her hand due to traumatic amputation, she would be allowed to work
one handed in a limited fashion.  I see no reason that Ms. Rossman
could not work in a similar fashion, also using her right hand more 
and more as her situation improves.  Purposeful activity and purposeful
use are frequently the best form of therapy regarding recovery in 
situations placed in the complex regional pain disorder reflex dystrophy
category. (RX. #1, p. 130).

In correspondence of September 19, 2006, Dr. Moore assessed the extent of the

claimant’s anatomical impairment at 30% to the right hand based on a August 30, 2006,

evaluation and measurements. (RX. #1, p. 133).  The record reflects that the claimant underwent

a psychological evaluation under the directions of Winston T. Wilson, Ph.D, pursuant to the

recommendation of Dr. Rutherford on October 19, 2006.  The October 23, 2006, report of Dr.

Wilson regarding the claimant’s psychological evaluation reflects a working diagnosis of
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conversion disorder - stable.  The report further reflects,  in pertinent part:

During my time with her, she appeared to be in no acute distress.  Her 
motivation toward the assigned tasks was constant and strong.  She has 
requested a copy of this report and I will mail ti to her next week.

I recommend conservative medical treatment only.  I believe that further
psychological intervention would not be helpful t this patient at this time.
(RX. #1, p. 136).

An October 26, 2006, correspondence of Dr. Peeples directed to a representative of respondent

reflects that he had access to the claimant’s psychological evaluation performed by Dr. Wilson. 

The report reflects, in pertinent part:

.   .   .   .  As you will see from the extensive testing, she has been
found to have a documented conversion disorder.

This is a good and objectively defined explanation for her continued
difficulty and some symptoms that were not explainable based on her
physical examination.

It is my opinion that she be offered supportive treatment only and that
she be encouraged to resume gainful employment.  She should return 
to full activity with the uninsured had [hand] and moderate activity
with the injured hand, with the goal of returning to gainful employment
and a purposeful place in society.

It is my opinion that copies of my initial report and of this MMPI be 
provided to Dr. Moore, her primary treating orthopedist. (RX. #1, p. 137).

A November 12, 2006, correspondence to respondent’s nurse case manager from Dr. 

Moore reflects his receipt and review of the claimant’s evaluation by Dr. Peeples and Dr. 

Wilson.  The November 12, 2006, correspondence further reflects:

It is my opinion Ms. Rossman has reached maximum medical 
improvement.  She can resume regular activities within her physical
capabilities.  The Functional Capacity Evaluation did not help to 
determine the physical capabilities of her right hand and arm due to 
the fact that the study was invalid. .   .  (RX. #1, p. 138).
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The claimant requested and was granted a change of treating physician by the Medical 

Cost Containment Division of the Arkansas Worker’s Compensation Commission in an order 

filed November 16, 2006.  In accordance with the afore, Dr. Stacey Noel, the claimant’s primary 

care physician, was designated as her authorizing treating physician relative to the May 3, 2005, 

compensable injury.  Further, an appointment was scheduled for the claimant to be seen by Dr. 

Noel on January 3, 2007, in accordance with the Change of Physician Order.

The January 3, 2007, Progress Notes of Dr. Noel reflect that the claimant was with a chief 

complaint of wrist and hand pain:

c/o pain on right wrist that is getting worse. fingers draw.  skin
is getting shinier. hurts to touch. is using use of some of arm at wrist.
works as a nurse and cannot do job with hand the way it is.

*        *       *

Physical Examination:

*       *       * 
MUSCULOSKELETAL:
   Upper extremity joints: ttp lateral aspect of right wrist. fingers are in 
   flexed position and hurt to move.
DERMATOLOGY:
   Skin: change over right wrist . . 
NEUROLOGICAL:
    Motor: diminished strength right hand.

Assessment:
1.  Reflex sympathetic dystrophy of upper limb.  (CX. #2, p. 13).

Dr. Noel authored a January 5, 2007, correspondence regarding the claimant following his 

January 3, 2007, evaluation, which was directed to respondent:

Ms. Rossman is a lady we see at the Family Practice Clinic.  She has had
a very difficult course with her right arm and has had some surgery.  She
has been diagnosed with reflex sympathetic dystrophy which is very painful.
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She has come in for a second opinion.  It appears that is the correct 
diagnosis.  She has a lot of pain in her fingers.  She has some contracture.
She has some swelling and also has some skin changes.

Based on this diagnosis, it will be very difficult for her to use her hand.
Working as a nurse, she is right handed and has to use the hand.  At this
point she has no functional use of the hand.  Alternatives for her would 
be to keep her completely off work or to have her in a job that she could 
do left handed.  We discussed this and dong what she does, it would be 
very difficult for her to perform effectively with her left hand.  The most
reasonable course of action would be to keep her off work and possibly 
entertain some short-term disability.  (RX. #1, p. 139).

A April 4, 2007, Progress Note of  Dr. Noel reflects his plans to refer the claimant to Dr. 

Schnapp for treatment of the diagnosed RSD.

In correspondence of April 5, 2007, to Dr. Schnapp in furtherance of the referral of the 

claimant Dr. Noel relayed:

Ms. Rhonda Rossman is a 50-year-old white female who has recently
been diagnosed with reflex sympathetic dystrophy.  She wears a brace 
and requires Darvocet and Ultram to control her pain.  She recentlyhas
developed some skin changes and also some coolness in the extremity
in her right hand. .   .   .  Since the surgery, she has had excruciating, 
shooting pains in her hands.  The pain has now progressed up to her
shoulder and she has lost some range of motion in her shoulder and would
like to do something before her range of motion totally goes away.

She has developed a very significant clinical depression.  We did put her
on Cymbalta, which helped her depression and also her peripheral pain,
but she broke out with ulcerative type lesions in her mouth while taking
the Cymbalta.  We have taken her off of that and currently placed her on 
Prozac.

Ms. Rossman has not been able to work as a nurse, which has been very
depressing to her and requests that we do something that would help 
improve her quality of life.  She understands the natural history of reflex
sympathetic dystrophy, but request that we refer her to a pain specialist.

Since we do greatly appreciate the amount of attention and the quality of 
care you give out patients, I told Ms. Rossman that I would send you a 
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letter asking you if she would be an appropriate candidate for you to see.
She is not a chronic narcotic seeker and we are asking simply for a pain 
control regimen. .  (RX. #3, p. 10).   

The claimant was again seen by Dr. Noel on April 25, 2007.  Dr. Noel authored a April 

27, 2007, correspondence regarding the afore visit of the claimant:

.   .   .  She has had a very difficult medical course recently.  She had some
fractures in her hand which have been surgically repaired on three different
occasions.  Following surgery, she has developed reflex sympathetic 
dystrophy which has caused her to have no functional use of her right upper
extremity.  She has extreme pain.  She was seen in the office on 4/25/07 and 
has RSD changes.  Her right hand is very cyanotic and has skin changes.
It is cool to touch.  She has extreme pain to palpation, even when air moves
over it.  The pain is now radiating up to her right shoulder and she is in pain
most of the time.

By training, she is a nurse.  It appears at this time that she will be totally 
disabled from her nursing duties.  She will not be able to effectively or 
safely do her nursing duties with her left hand. (RX. #1, p. 145).

The medical in the record reflects that the claimant continued to treat with Dr. Noel for the RSD 

while awaiting authorization from respondent for the referral to Dr. Schnapp.  In a  July 26, 2007, 

correspondence to respondent Dr. Noel relayed regarding the claimant: 

I am in receipt of your letter regarding Ms. Rhonda Rossman.  Actually, I
had sent a letter in the past, but evidently it has not been received.  We are
are currently trying to get Ms. Rossman referred to Dr. Moacir Schnapp
 in Memphis to evaluate her reflex sympathetic dystrophy from her injury
on her hand.  She presented to our office on 07/25/07 with a copy of the
letter regarding the incident about her mouth breaking out from the Cymbalta
and the Darvocet.  She reported to me that she had not ben able to receive
an appointment with Dr. Schnapp because this issue had not been resolved.

The issue with the Cymbalta and the Darvocet actually has been resolved.
It appears that it may have been stress.  I am not actually sure if it was the 
Cymbalta or the Darvocet.  We discontinued the Cymbalta because it was
not working and she is currently taking Prozac.  She has also stopped the 
Darvocet and is taking other pain medicines.
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.     .    .  She is in significant need to be referred to Dr. Schnapp.  She 
currently has significant cyanotic and skin changes in the right hand from
reflex sympathetic dystrophy and is going to need more pain management
than I am able to provide her. (RX #1, p. 149).

On August 9, 2007, respondent provided Dr. Noel written authorization to refer the claimant to 

Dr. Schnapps.  (RX. #1, p. 150).    

In a September 21, 2007, correspondence Dr. Noel wrote of the claimant:

Rhonda Rossman is a patient of mine at the Family Practice Clinic.  
She has reflex sympathetic dystrophy pain that radiates to her shoulder.
She has significant impairment of her right arm and is unable to work 
due to this condition. (RX. #3, p. 17).

In a September 25, 2007, correspondence Dr. Noel relayed regarding the claimant:

.    .   .  Unfortunately, she has reflex sympathetic dystrophy.  It has affected 
her right wrist, but also it has moved up into her right shoulder.  On clinical
exam, she cannot move her right shoulder.  She has tremendous pain in her
neck and her head, which greatly impairs her activities of daily living.  She
has obvious RSD changes in her hands to include cyanosis, skin changes
and extreme pain with palpation and range of motion.  Her exam has steadily
worsened over the last four months and she largely has the inability to use
her right arm due to her RSD.

We have tried her on pain medications.  We are currently trying to manage
those, but they are largely ineffective. (RX. #3, p. 18).

On October 31, 2007, the claimant was seen by Dr. Schnapp pursuant to the referral of 

Dr. Noel.  Following his examination of the claimant and review of her pertinent medical 

records, Dr. Schnapp diagnosed the claimant’s complaint as reflex sympathetic dystrophy.  The 

October 31, 2007, report further reflects:

IMPRESSION/PLAN:   I reviewed her records and discussed at length
with the patient about the alternatives.  This is a difficult case.  She is 
unlikely to improve unless a combination of treatments are utilized.  I 
suggested that we get her started on Topamax, bring her for an intensive 
rehabilitation program, and try brachial somatic/sympathetic blocks.  I also
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believe that counseling will be necessary.  I will get a minimum of blood 
work including thyroid, iron, and ferritin.  She does have some slow recovry
of the reflexes in her ankles and low thyroid could certainly do it. .   .   .  I
also discussed with the patient and her husband about my concerns that her
present stressors could affect the outcome.  Before starting on the treatment
and the use of Topamax, I asked her to consider seriously whether this would
be the best time for us to try a full rehabilitation program or if it would be 
better to wait until stressors, like her present litigation, are over before 
moving on.  She will make a decision and let us know. (CX #2, p45).

The claimant was again seen by Dr. Schnapp on February 20, 2008.  After noting the results of 

his examination of the claimant, the February 20, 2008, report of Dr. Schnapp reflects, in 

pertinent part:

IMPRESSION/PLAN:   I discussed with the patient about the alternatives
and she is still very much stressed.  This is still a pending litigation issue;
the attorneys are still trying to settle hr worker’s compensation case.  I 
believe that we should proceed with an intensive rehabilitation program 
along with a trial of somatic-sympathetic blocks.  In the meantime, I will
increase the dose of Topamax to 100mg twice a day and she is agreeable 
with that. (CX. #2, p. 47).

Dr. Schnapp again saw the claimant on April 22, 2008.   The office note relative to the visit 

reflects, in pertinent part:

INTERIM PAIN HISTORY: Ms. Rossman returns accompanied by her
husband.  Her intensive rehabilitation program has been denied.   .    .   .   .
I explained to her in no uncertain terms that I do not believe that she has 
reached maximum medical improvement at least not until we have tried
an intensive rehabilitation program, possibly brachial blocks, psychiatric 
treatment and a new trial of medications.  I truly believe that she could 
improve substantially from her pain and her function but no [not] without
a multidisciplinary approach.  I also explained to her that if this fails, other
alternatives such as a spinal cord stimulator could be tried and there is in 
my opinion, a 50/50 chance this could help. 

*       *       *

IMPRESSION/PLAN: I spent the better part of 30 minutes with the patient
and her husband going over the alternatives.  She has already undergone a 
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dozen separate stellate blocks, along with multiple medications, which 
have not provided relief.  I doubt that I will give her the relief she needs
unless she participates in a full intense rehabilitation program.  If this is 
not approved, a trial of a spinal cord stimulator is in order.

I do not believe I will be able to help her unless she can participate in
a full rehabilitation program and I am therefore referring her back to 
Dr. Stacy Noel, her physician.  I will take her back provided that the 
conditions for the treatment are met. (CX. #2, p. 49).

In a June 14, 2008, responsive correspondence to the claimant’s attorney, Dr. Noel 

relayed regarding the claimant:

.   .   .  She has sustained an injury, which began as a fracture from a 
patient encounter and has subsequently been left with RSD.  She 
experiences significant daily pain in her right hand and her right shoulder.
It proceeds all the way up to her neck.  She has the classic changes of 
RSD in the hand.  She has tremendous pain on a daily basis.  She had 
skin changes.  She has severe cyanosis.  She has extreme pain sensation 
with mild touch.  She has no range of motion in the hand.  She has atrophy
of the muscles in the forearm as well.  These are all consistent with RSD 
in later stages.

She was referred to Dr. Moacir Schnapp in Memphis.  He is an excellent
pain doctor.  He agrees with her diagnosis of RSD.  He, at this point, 
would like for her to have an extensive rehabilitation program which he
would oversee.  Thus far, this has been denied by workman’s comp because
they want her to have a rating.  Due to her young age and her previous 
level of activity, she probably does not need a rating.  She would benefit
greatly from the rehabilitation program.  Because of this work related injury,.
rehab is necessary.

She very strongly desires to work.  She has been unable to work because 
of her injury.  She feels frustrated now because she is not going to be able
to get the therapy that has been recommended by her pain doctor because
it will not be approved to my understanding by workman’s comp at this
point. 

She is on chronic daily pain medication and manages that well.  Because of
the circumstances, she has developed a case of clinical depression. .   .

In summary, she does suffer from a significant case of RSD and 
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unfortunately has been unable to get the treatment she needs because of 
issues beyond her control.  I feel we do have her to man who can take 
care of her.  He just needs the okay to do what he needs before it becomes
too late. (CX. #1, p. 1-2).

Dr. Noel authored a July 2, 2008, correspondence in which he noted that the claimant has been 

“totally continuously disabled due to RSD of her right upper extremity from 01/03/07 to the 

present time and until she is evaluated by Dr. Schnapp”. (CX. #1, p. 3).

On June 17, 2008, the claimant was evaluated by Dr. Terence P. Braden, III, D.O., at the 

request of respondent.  The June 17, 2008, report of Dr. Braden recites the history of the 

claimant’s May 3, 2005, injury and medical treatment receive in connection with same.  The 

afore report concludes:

Summary:
Ms. Rhonda Rossman is a 52-year-old right handed female who sustained
an injury to her right hand in 2005.  She subsequently underwent surgical
intervention including carpal tunnel release and right trapezial resection
arthroplasty, a right A1 pulley release and a right Dequervains release.

She subsequently had triple phase bone scan proving complex regional pain
syndrome in the right hand which was treated by multiple sympathetic
blocks and pain medication adjustments.

She subsequently has followed with Dr. Stacey Noel, her family physician,
and is referred to Dr. Schnapp at the Mays and Schnapps Pain Clinic in 
Memphis.

Recommendations:
   1.   It is unclear to me in her record if multiple medications have been

tried that would adequately give her improvement of discomfort.
Two that have been mentioned that I could find was Neurontin as
well as Topamax.  Lidoderm has been tried as well as Clonidine 
patch.  Dr. Schnapps is well versed and is an excellent physician 
with the treatment for complex regional pain syndrome, though I 
would recommend that treatment continue with Dr. Schnapps, an 
aggressive treatment approach be applied.

    2.     The finding of conversion disorder by Dr. Wilson will complicate
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her treatment.
   3. In summary, I believe that the recommendations by Dr. Schnapps’
   for an aggressive approach with a coordinated pain management 

team would be the most appropriate and best endeavor to bring 
closure as well as maximizing any functional gain that may be had
from the injury that she sustained. (RX. #3, p. 42-43).

Following the evaluation by Dr. Braden respondent approved the claimant’s treatment under the 

care of Dr. Schnapp.  Claimant returned to Dr. Schnapp on July 9, 2008, and pursued the four (4) 

week program. (CX. #1, p. 4-9).

In November 30, 2006, correspondence respondent informed the claimant that there was a

position available within the restrictions cited by Dr. Moore at the time of the claimant’s

November 12, 2006, visit.  (RX. #4, p. 1).  The record reflects the presence of a Notice of

Termination regarding the claimant.  The document reflects that the last day the claimant worked

was December 7, 2006; that her termination date was January 16, 2007; and that the reason for

the leaving was that the claimant was not eligible for FMLA and that she was out for personal

health. (RX. #4, p. 2).    

After a thorough consideration of all the evidence in this record, to include the testimony

of the witnesses, review of the medical records and other documentary evidence, application of

the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on May 3, 2005, when the claimant 

sustained an injury to her right wrist and thumb within the course and scope of her employment

with respondent #1, which ultimately developed into RSD.
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3. On May 3, 2005, the claimant earned wages sufficient to entitle her to weekly 

compensation benefits of $466.00/$350.00, for temporary total/permanent partial disability.

4. The claimant was temporarily totally disabled for the period commencing January 

3, 2007, and continuing through the end of her healing period, a date to be determined.

5. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 

of the May 3, 2005, compensable injury of the claimant.

6. Respondent #1 has controverted the payment temporary total disability benefits to 

the claimant subsequent to January 3, 2007.

CONCLUSIONS

The compensability of the claimant’s May 3, 2005, injury is not disputed.  The claimant

asserts that she remained within her healing period subsequent to January 3, 2007, and entitled

corresponding temporary total disability benefits.  Respondent #1 takes the position that the

claimant has been paid all appropriate indemnity benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits, specifically temporary

total disability benefits, as a result of an injury having been sustained subsequent to the effective

date of the afore.  In the instant claim, the claimant sustained a specific incident injury on May 3,

2005, involving her right upper extremity.  The claimant is a registered nurse and was performing

employment duties at the time of the injury.

As reflected above, the claimant underwent surgery relative to the May 3, 2005, right

upper extremity injury, ultimately coming under the care of Dr. Michael M. Moore, a Little Rock

orthopedic surgeon and upper extremity specialist.  The claimant was referred by Dr. Moore to
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Dr. Reginald J. Rutherford, a Little Rock neurologist, who following further diagnostic studies,

diagnosed the claimant’s complaint as RSD.  The credible evidence reflects that the treatment

regimen of Dr. Rutherford did not resolve the claimant’s RSD complaints and was subsequently

discontinued.  The clamant was ultimately returned to the care of Dr. Moore, who on November

12, 2006, pronounced her at MMI and released her to resume regular activities within her

physical capabilities.

The claimant is right hand dominate.  The credible testimony of the claimant reflects that

has remained symptomatic with respect to her right upper extremity since sustaining the May 3,

2005, compensable injury.  Further, a review of the medical in the record corroborates the

claimant’s assertions regarding continuing symptoms and complaints regarding her right upper

extremity subsequent to November 12, 2006.  

While the claimant did resume restricted duties, left-hand only work, in accordance with

the position which was provided by respondent #1 in the November 30, 2006, correspondence,

the evidence preponderates that the claimant continued to require active medical treatment

attributable to and in connection with the compensable diagnosed RSD.  The claimant sought and

obtained medical treatment from her family physician, Dr. Noel, regarding her right upper

extremity following her discharge from the care of Dr. Moore and Dr. Rutherford.  

Pursuant to a request for a change of treating physician, on November 16, 2006, a Change

of Physician Order was entered by the Medical Cost Containment Division of the Arkansas

Workers’ Compensation Commission designating Dr. Noel as the authorized treatment physician

for the claimant’s compensable May 3, 2005, injury.  An appointment was scheduled by the

claimant to be seen by Dr. Noel on January 3, 2007, in accordance with the Change of Physician
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Order.  

The claimant performed the limited duty job provided by respondent #1 through on or

about December 7, 2006.  The claimant was admitted to the Methodist Medical Center in

Paragould with pneumonia on or about December 8, 2006, and remained in the hospital until

December 19, 2006.  The claimant was continuing to experience symptoms and to receive

medical treatment attributable to the diagnosed RSD prior to and subsequent to the December 7,

2006.  

The credible evidence in the record reflects that both Dr. Moore and Dr. Rutherford

declined to see the claimant subsequent to her last visits with same.  The claimant was seen by

Dr. Peeples and Dr. Wilson following final visits to Dr. Rutherford of July 21, 2006, and Dr.

Moore of August 8, 2006.  A review of the medial records generated subsequent to the claimant’s

final visit to Dr. Rutherford does not reflect that the claimant was provided medical treatment in

connection with her compensable injury by respondent #1's sanctioned medical providers.

The claimant last discharged employment duties on or about December 7, 2006.  The

evidence preponderates that the claimant remained symptomatic and in need of active medical

treatment relative to her compensable diagnosed RSD both prior and subsequent to December 7,

2006.  Pursuant to the November 16, 2006, Change of Physician Order the claimant was seen by

Dr. Noel on January 3, 2007.  Dr. Noel opined that the claimant totally incapacitated from

engaging in gainful employment as of the date of the January 3, 2007, visit, and remained so

through her treatment by Dr. Schnapp.  Likewise, Dr. Schnapp has opined that the claimant

remains within her healing period until she underwent further medical treatment as

recommended, to include the intensive rehabilitation program and possible other measures. 
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Finally, when seen by Dr. Braden at the request of respondent #1, it was recommended that the

claimant undergo the treatment regimen as had been offered by Dr. Schnapp on October 31,

2007.

The primary issue before the commission at this juncture is whether the claimant is

entitled to temporary total disability benefits subsequent to January 3, 2007.  Temporary total

disability is that period within the healing period in which a claimant suffers a total incapacity to

earn wages.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998).  Ark.

Code Ann. §11-9-102 (12) defines “healing period” as, that period for healing of an injury

resulting from an accident.  The healing period ends when the employee is as far restored as the

permanent character of the injury will permit.  High Capacity Products v. Moore, 61 Ark. App.

1, 962 S.W.2d 831 (1998).  

As noted above, from the time the claimant commenced seeing Dr. Noel in connection

with her compensable injury, further medical treatment was offered and recommended in

connection with the injury.  In addition to Dr. Noel, further medical treatment was recommended

and offered by Dr. Schnapp.  Dr. Braden concurred in the treatment recommendations of Dr.

Schnapp.  Finally, once the recommended treatment was approved/authorized by respondent #1

the claimant begin to realize improvement in symptoms.  Dr. Noel opined that the claimant

should be taken completely off work at the time of the initial January 3, 2007, visit.   

The claimant has sustained his burden of proof by a preponderance of the evidence that

she remained within her healing period subsequent to January 3, 2007, and that she has

correspondingly remained totally incapacitated from engaging in gainful employment subsequent

to January 3, 2007, and continuing through the end of her healing period, a date to be determined. 
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 Respondent #1 has controverted the claimant’s entitlement to temporary total disability benefits

subsequent to January 3, 2007.

AWARD

Respondent #1 is herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $466.00, for the period

commencing January 3, 2007, and continuing through the end of her healing period, a date to be

determined as a result of the May 3, 2005, compensable injury.  Said sums accrued shall be paid

in lump without discount.

Respondent #1 is further ordered and directed to pay all reasonable and necessary

medical, hospital, nursing and other apparatus expenses, to include medial related travel, arising

out of and in connection with the treatment of the May 3, 2005, compensable injury.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

      _______________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


