
BEFORE THE ARKANSAS WORKERS COMPENSATION COMMISSION

CLAIM NO. F711169

ORBY E. ROGERS CLAIMANT

B & K ELECTRICAL/MECHANICAL RESPONDENT EMPLOYER

UNION INSURANCE CO. RESPONDENT CARRIER NO. 1
SECOND INJURY FUND RESPONDENT NO. 2

ORDER AND OPINION FILED MAY 5, 2008

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE THOMAS W. MICKEL, Attorney at Law,
Conway, Arkansas.

Respondents No. 1 represented by the HONORABLE GUY ALTON WADE, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on April 3, 2008. 

A prehearing conference was held on February 28, 2008 and a prehearing order was

filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
September 6, 2007.

2.  The compensation rates are $504/378.

The claimant contends that he sustained a compensable injury to his left knee by

a specific incident when he fell down a shaft.  The claimant requests medical benefits

and temporary total disability benefits from October 12, 2007, through December 26,
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2007, and attorney’s fees.

Respondents contend that the claimant’s medical benefits were paid for a back

injury sustained on September 6, 2007, when he fell down a shaft.  Respondents also

paid for some medical treatment to the claimant’s knee by Dr. Troy Birk and for an MRI. 

Respondents contend the claimant changed doctors without going through the

Commission and began seeing Dr. Christopher Young.  Respondents contend this

treatment was unauthorized.

ISSUES TO BE LITIGATED

1.  Compensability of a left knee injury.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on September 6, 2007.

2.  The compensation rates are $504/378.

3.  The claimant has proven by a preponderance of the evidence that he



3

sustained a compensable left knee injury on September 6, 2007, when he fell in the

course and scope of his employment.

4.  Respondents are responsible for the reasonable and necessary medical

treatment the claimant has pursued for his left knee, to include the arthroscopic

surgery.

5.  I find the claimant has proven by a preponderance of the evidence that he

remained in his healing period and did not return to work from October 12, 2007

through December 26, 2007.  Respondents are liable for temporary total disability

benefits during this time period.

6.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 60 years old, was working as a foreman on an electrical job on

September 6, 2007, when he stepped off into an opening in the floor and fell about 10

feet.  The claimant hit his arm, his back and his knee as he was falling and landed on a

plastic garbage can.  The claimant testified that his back and left knee were hurting

immediately after the fall.  The claimant went to St. Vincent for evaluation and x-rays

were taken of his back and knee.  The claimant followed up with his family doctor, Dr.

Richard Finch, and was referred to Dr. Birk, who ordered an MRI.  According to the

claimant, the claims  adjuster, Darnisha,  advised him that  workers’  compensation 

was denying any further treatment for his knee and that is when he went to see Dr.
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Young.  Dr. Young recommended surgery and on December 11, 2007, an arthroscopic

procedure was performed.  The claimant was released on December 26, 2007 and he

returned to work for the respondent employer.

The claimant confirmed that he had not had any prior problems with his left knee

before this incident nor had he been diagnosed with arthritis of the left knee.  The

claimant confirmed that his knee is substantially better since the surgery.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2005).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The claimant has proven by a preponderance of the evidence that he sustained

a compensable left knee injury when he fell 10 feet down a shaft while in the course

and scope of his employment.  The claimant was a credible witness who described the
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fall itself and his treatment following the incident.  The contemporaneous medical

records support the claimant’s contention that he was complaining of left knee pain

immediately following the fall.  Respondents rely on Dr. Gordon Birk’s opinion that the

claimant’s Baker cyst and thinning of the lateral meniscus were unrelated to the

claimant’s fall.  Dr. Birk did opine that the fall  injured the claimant’s knee.  The claimant

sought medical treatment with Dr. Christopher Young after any further treatment was

denied by the insurance company.  The claimant credibly testified that Danisha had

advised him that no further medical would be paid regarding his left knee.  It was only

after that conversation that the claimant sought a medical opinion from Dr. Young.  Dr.

Young performed an arthroscopic procedure on December 11, 2007, with

chondroplasty of the medial femoral condyle.  Dr. Young stated the claimant had a

Grade 3 and 4 osteochondral injury to the medial femoral condyle.  After the procedure,

the claimant had substantial improvement.  Post-surgical improvement is a proper

consideration in determining whether the surgery was reasonable and necessary.  See,

Inn Care Center v. Cannon, 74 Or. App. 707, 704 P.2d 539 (1985), quoting from

Winslow v. D&B Mechanical Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000).

Respondents contend the claimant changed doctors without approval by the

Commission.  Ark. Code Ann. §11-9-514 provides that once the claim is controverted,

the change of physician rules do not apply.  The claimant presented uncontroverted

testimony that Darnisha advised him that nothing else would be paid on his knee after

Dr. Birk’s report.  Therefore, the claim was controverted.  The claimant sought

treatment with Dr. Young after the controversion; therefore, the change of physician

rules do not apply.
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In the present case, the claimant was having no problems with his left knee

before his 10-foot fall in a shaft and after the fall, he began experiencing knee pain. 

The claimant underwent some conservative treatment and ultimately had an

arthroscopic procedure, which improved his knee pain and he was able to return

productively back to work for the same employer.  I found the claimant’s credibility to be

without reproach and respondents had accepted and paid benefits pertaining to the

back as well as some benefits for the knee.

Respondents are responsible for the reasonable and necessary medical

treatment the claimant has pursued for his left knee, to include the arthroscopic

surgery.  Ark. Code Ann. §11-9-508.

In order to be entitled to temporary total disability benefits because this is a

scheduled injury, the claimant is entitled to temporary total disability compensation

while he/she is within his/her healing period and has not returned to work.  See, Ark.

Code Ann. §11-9-521(a) (Supp. 1999); Wheeler Const. Co. v. Armstrong, 73 Ark. App.

146, 41 S.W.3d 822 (2001).  In the present case, the claimant had a scheduled injury to

his left knee and presented credible testimony that was supported by medical evidence

that he continued to seek medical treatment from October 12, 2007 through December

26, 2007, and did not return to work during that time frame.  I find the claimant has

proven by a preponderance of the evidence that he remained in his healing period and

did not return to work from October 12, 2007 through December 26, 2007. 

Respondents are liable for temporary total disability benefits during this time period.
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ORDER

The claimant has proven by a preponderance of the evidence that he sustained

a compensable left knee injury on September 6, 2007, when he fell in the course and

scope of his employment.  Respondents are responsible for all reasonable and

necessary medical treatment the claimant has pursued.  The claimant has proven that

he remained in his healing period and had not returned to work from October 12, 2007

through December 26, 2007.  Respondents are responsible for temporary total disability

benefits for that time period.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


