
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F803421

TROY H. ROBINSON CLAIMANT

GOLDEN LIVING CENTER RESPONDENT EMPLOYER

INSURANCE COMPANY - STATE OF
PENNSYLVANIA RESPONDENT CARRIER

ORDER AND OPINION FILED NOVEMBER 24, 2008

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE SHERRI ARMAN MCDONOUGH, Attorney
at Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on October 17, 2008, in Hot Springs,

Arkansas.  A prehearing conference was held and a prehearing order was filed on

September 19, 2008.  A copy of the prehearing order was introduced as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable injury on March 11,
2008.

2.  The compensation rates are $522/392.

The claimant contends he is entitled to additional medical benefits, mileage,

temporary partial disability benefits from April 7, 2008 to October 3, 2008 and attorney’s

fees.

Respondents contend the claimant is not entitled to temporary partial disability
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benefits.  Respondents contend that the claimant along with a number of other

employees were laid off because of the facility flood in April 2008.  Respondents

contend the claimant worked from the date of his injury until the time of the flood and

the claimant’s hours were cut because of the decreased census of the facility and not

the claimant’s inability to work.

Respondents contend that medical was controverted on April 17, 2008, as

treatment thereafter was due to the claimant’s pre-existing problems.

ISSUES TO BE LITIGATED

1.  Additional medical.

2.  Mileage.

3.  Temporary partial disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable injury on March 11, 2008.

2.  The compensation rates are $522/392.

3.  The claimant has proven by a preponderance of the evidence that he is
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entitled to additional medical benefits.

4.  The claimant is also entitled to mileage and other benefits associated with

additional medical treatment.

5.  Respondents remain responsible for reasonable and necessary medical

benefits after April 17, 2008.

6.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and suffered a decreased wage earning capacity from

April 4, 2008 through October 3, 2008, and, therefore, is entitled to temporary partial

disability benefits for that period.

7.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee

on benefits awarded herein, one-half of which is to be paid by claimant and one-half to

be paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 54 years of age, currently works for the respondent employer only

two hours a day feeding residents and answering the telephone.  Before his March 11,

2008, injury, the claimant worked full time in medical records.  The claimant holds a

L.P.N. certification and has worked for the respondent employer on four separate

occasions with his most recent employment beginning in January 2007.  The claimant

started as a floor nurse and worked in excess of 40 hours per week but moved into the

medical records position in April or May 2007.  The claimant testified that he frequently

worked overtime as a nurse after moving to the medical records position.

The claimant sustained a compensable injury on March 11, 2008, when a patient



4

in an electric wheelchair hit him, causing him to fall to the ground.  The claimant injured

his ankle, leg and low back and went to the doctor the same day.  The claimant saw Dr.

Michael Atta several times and was sent to physical therapy and for an MRI.  The

claimant saw Dallas Pomeroy, nurse practitioner, following the MRI and she referred

him to a neurosurgeon and that is when the workers’ compensation insurance carrier

controverted the claim.

The claimant began seeing his family doctor, Dr. Hollis, and was referred to Dr.

James Adametz and he treated with Dr. Adametz until October 3, 2008, when he was

released.  Dr. Adametz advised that he was likely to have lifting restrictions of no more

than 20 or 25 pounds for the rest of his life.

According to the claimant, from the date of the accident until April 4, 2008, he

continued to work at least 40 hours per week and did not miss work.  The claimant

could no longer perform the floor nurse job but could still perform all aspects of the

medical records job.  On the night of April 3 and 4, 2008, there was a big rain and the

facility flooded and patients had to be relocated.  The claimant found out that his

records position had been combined with a treatment position where the person worked

four hours in each area.  The claimant’s restrictions would not permit him to fill a

treatment position so he was reassigned to two hours a day for four days a week where

he helped feed the residents and answered the telephone.  The facility is currently

down one-third of its residents.

ADJUDICATION

The claimant first contends that he is entitled to additional medical benefits.  

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall
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promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment under

the statute is a question of fact for the Commission.  Id.  The Commission has the

authority to accept or reject medical opinions and its resolution of the medical evidence

has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33

S.W.3d 167 (2000).

In the present case, the claimant has proven by a preponderance of the

evidence that the additional medical treatment he sought from April 17, 2008, through

at least October 3, 2008, was reasonable and necessary and related to the

compensable injury.  The claimant had been treating with Dr. Michael Atta and on April

17, 2008, he saw Dallas Pomeroy, a nurse practitioner, whose office notes indicate that

the claimant was being referred to a neurosurgeon.  Apparently, the same day is when

the respondent insurance company denied further medical.  The claimant sought

medical treatment with his family doctor and was subsequently referred to Dr. James

Adametz, neurosurgeon, who began evaluating and treating the claimant.  Dr. Adametz

tried an epidural steroid injection and medication, preceded with some additional

diagnostic testing, and discussed possible surgery.  Dr. Adametz provided an opinion

on August 12, 2008, and was unequivocal that the claimant’s current problems resulted

from an aggravation of a pre-existing condition and was the result of the March 11,

2008, work injury.  Certainly, the claimant had some pre-existing back problems but had
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been working for the respondent employer with no significant problems until the work

injury involving the electric wheelchair.  I give Dr. Adametz’s opinion greater weight than

the insurance company’s opinion.  The medical evidence introduced was void of any

medical opinion on or about April 17, 2008, stating the claimant was in no need of

further medical treatment.  I found the claimant’s testimony to be credible when he

described his accident, his follow-up treatment and his need for continued treatment

and evaluation.  Respondents remain liable for all reasonable and necessary treatment

the claimant has pursued for his back since April 17, 2008.

The claimant next contends that he is entitled to temporary partial disability

benefits from April 7, 2008 through October 3, 2008.  Temporary partial disability is that

period within the healing period in which the employee suffers only a decrease in his

capacity to earn the wages he was receiving at the time of the injury.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   The healing period

ends when the employee is as far restored as the permanent character of the injury will

permit, and if the underlying condition causing the disability has become stable and

nothing further will improve that condition, the healing period has ended.  High Capacity

Prods. v. Moore, 61 Ark. App. 1, 962 S.W.2d 831 (1998).  The question of when the

healing period has ended is a question of fact for the Commission.  K II Const. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).

The April 17, 2008, medical report from Dallas Pomeroy indicates the claimant

remains on his work restrictions and medications.  Those restrictions included: no

prolonged walking/standing; no repetitive bending/stooping; limit pushing or pulling - 20
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lbs.; no lifting over 15 lbs. and seated work 50% of the time.  By August 5, 2008, Dr.

James Adametz had increased the claimant’s lifting restriction to 20 pounds.  On

October 3, 2008, Dr. Adametz opined that the claimant was getting some relief with the

Neurontin and does not want to pursue any surgery at this time.  Dr. Adametz released

him with a return on an as needed basis and recommended a low dose of Hydrocodone

and Neurontin.

As in Breshears, supra, the claimant in the present case was released to light

duty/restrictions and was returned to work.  The claimant in Breshears tried to return to

his job but was unable to do so and the Commission awarded temporary total disability

benefits to the claimant and the Courts affirmed that award.  In the present case, the

claimant was placed on restrictions and was unable to work his job, which now involved

four hours in medical records and four hours on the floor.  Ark. Code Ann. §11-9-520

provides that temporary partial disability should be paid the employee when there is a

decrease of the employee’s average weekly wage and it is sixty-six and two-thirds

percent of the difference between the employee’s average weekly wage prior to the

accident and his earning capacity after the injury.  The claimant’s restrictions precluded

him from being able to work in a full-time capacity and the claimant remained in his

healing period and was not released until October 3, 2008.  After considering the

medical evidence and the testimony, I find the claimant has proven by a preponderance

of the evidence that he remained in his healing period and suffered a decrease in his

earning capacity after the injury.  I find the claimant is entitled to temporary partial

disability benefits from April 4, 2008 through October 3, 2008.
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ORDER

The claimant has proven by a preponderance of the evidence that he is entitled

to additional medical benefits.  The claimant is also entitled to mileage and other

benefits associated with additional medical treatment.  Respondents remain

responsible for reasonable and necessary medical benefits after April 17, 2008.  The

claimant has also proven by a preponderance of the evidence that he remained in his

healing period and suffered a decreased wage earning capacity from April 4, 2008

through October 3, 2008, and, therefore is entitled to temporary partial disability

benefits for that period.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


