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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

                     CLAIM NO. F804516

MISTY N. ROBERTSON, EMPLOYEE CLAIMANT

SPORT CLIPS, EMPLOYER                                  RESPONDENT 
                 
HARTFORD INSURANCE COMPANY 
OF THE MIDWEST/CARRIER                                 RESPONDENT

OPINION FILED NOVEMBER 4, 2008

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, on
November 3, 2008, in Little Rock, Pulaski County, Arkansas.

The claimant not represented by counsel, failed to appear at the
hearing. 

Respondents were represented by The Honorable Gene Williams,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE     

     An initial hearing was scheduled in the above-styled matter

for November 3, 2008, on the issues of compensability of the

claimant’s alleged right shoulder problems, her entitlement to

reasonable and necessary medical treatment for this condition,

and temporary total disability compensation.  

     However, the claimant failed to appear at the scheduled

hearing.  Therefore, at the time of the hearing, the respondents

moved that this claim be dismissed for failure to prosecute.      

     The record consists of the transcript of the November 3,

2008 hearing, and the exhibit contained therein.  The remainder

of the Commission’s file has been blue-backed, and is hereby

incorporated in the hearing transcript by reference only, as it
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has been marked Commission’s Exhibit No. 2.     

                           DISCUSSION

     The claimant has asserted that she sustained a compensable

injury to her right shoulder while working for the respondent-

employer in December of 2007.  Specifically, the claimant filed a

Form AR-C with the Commission on May 12, 2008, alleging an injury

as a result of rapid repetitive over-usage of her shoulder

without breaks.             

     In a Form AR-2, filed with the Commission on June 12, 2008,

the respondents controverted the claim on the grounds that the

claimant did not report any incident as a work-related injury to

the insured until May 9, 2008, approximately some six months

after the alleged date of injury.   

     After an attempt to set up a Mediation Conference failed,

the Legal Advisors’ Division transferred the case to the Office

of the Clerk of the Commission on July 23, 2008, for assignment

to an Administrative Law Judge for a hearing.        

     On July 25, 2008, the Commission mailed Prehearing Notices

and Questionnaires to the parties.  On August 7, 2008, the

claimant filed a Response to the Prehearing Questionnaire, and on

September 12, 2008, the respondents filed a Response to the

Prehearing Questionnaire.

     In a Notice dated September 16, 2008, the Commission advised

the parties that the case had been set for a Prehearing

Teleconference, which was scheduled for October 6, 2008.  
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     This teleconference was in fact held on this claim, wherein

the case was set for a hearing pursuant to a Prehearing Order,

which was filed on October 6, 2008.  Specifically, in this Order,

the matter was scheduled for a hearing, to be held on November 3,

2008, at 9:30 a.m., in Little Rock, Arkansas.  The Commission

sent an accompanying letter and copy of the Prehearing Order to

the parties by way of certified mail.          

     A hearing was in fact held on said date, but did not start

until approximately 9:45 a.m., as attempts were being made to

ascertain if the claimant had been delayed or was somewhere else

in the building.  However, these attempts to locate the claimant

were unsuccessful, and as of the close of business on November 3,

2008, she had not contacted the Commission.  

     At the time of the hearing, the respondents made a Motion

that the claim be dismissed for want of prosecution because the

claimant failed to appear at this scheduled hearing.  In

addition, the respondents advised the Commission that it had

taken the claimant’s deposition on Thursday(October 30, 2008),

and that she was aware of the hearing date.  

     I find that after being duly notified by the Commission, of

the scheduled hearing, the claimant has failed to appear at this

initial hearing, without any explanation to the Commission for

her absence.  Therefore, after consideration of the evidence

presented, I find the respondents’ Motion to be well taken.  As a

result, pursuant to Commission’s Rule 099.13, I further find that
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this claim should be dismissed without prejudice to the refiling

of it within the applicable time period.                

            FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

           
     2.  An initial claim for benefits was filed by the 
         claimant on May 12, 2008, which was controverted 
         by the respondents.

3.  A hearing on this claim for initial benefits was    
    scheduled for November 3, 2008.    

4.  The claimant failed to appear at the initial        
    hearing after being duly notified of the same.

        
5.  That respondents’ Motion to Dismiss should be       
    granted without prejudice pursuant to Commission’s  
    Rule 099.13. 
   

                               ORDER
 

Based upon the foregoing Findings of Fact and Conclusions 

of Law, I have no alternative but to dismiss this claim in its

entirety pursuant to Commission’s Rule 099.13.  This dismissal is

without prejudice to the refiling of this claim within the

applicable time period.

IT IS SO ORDERED.

     

_________________________
CHANDRA HICKS
Administrative Law Judge
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